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DRAFT

Resolution CM/ResCSS(2018) ….
on the application of the European Code of Social Security and its Protocol
by Germany 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), as modified by the provisions of its Protocol (hereinafter referred to as the “Protocol”), and with a view to supervising the application of these two instruments by the Contracting Parties;

Whereas the Code and the Protocol, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 28 January 1972 have been binding on the Federal Republic of Germany, which ratified them on 27 January 1971;

Whereas, when ratifying the Code and the Protocol, the Government of the Federal Republic of Germany stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code, as modified by the Protocol:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, as modified by the Protocol, the Government of the Federal Republic of Germany submitted its 46th annual report on the application of the Code, as modified by the Protocol, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes:

I.	concerning Part V (Old-age benefit), Article 26(2) of the Code, as amended by the Protocol, Pensionable age, that since 1 January 2012, pensionable age for the statutory old-age pension has gradually increased to 67 years for people born in the years 1947–64;

II.	concerning Part X (Survivors’ benefit), Articles 60 and 63(5), Contingency covered, with reference to the corresponding provisions of the legislation, that the government is asked to provide further information as indicated below;

III.	concerning Article 64, Duration of benefit, that the government is requested to provide further information regarding survivors’ benefits as indicated below;

IV.	concerning Part XI (Standards to be complied with by periodical payments), Replacement rate of the old-age, invalidity and survivors’ benefits, that in order to show compliance with the replacement rate of the statutory old-age pension of 45 per cent after a qualifying period of 30 years of contributions prescribed by the Code, the Government takes into consideration additional non-contributory periods, which increase the contribution period to 36 years and consequently distort the calculation of the pension replacement rate. The same non-contributory periods are also added to the qualifying period taken into consideration for the calculation of the replacement rate of the invalidity pension and the survivors’ pension, increasing it from 15 to 21 years contrary to the Code;

V.	concerning application of Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65), flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67) or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of regular benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low-wage earners, even below the poverty line.

According to the Code, the amount of a guaranteed minimum cash benefit, in whichever form it takes, shall not be less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. This adequacy criteria come forward when the amount of the minimum benefit calculated as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to a point incompatible with living in “health and decency”. With respect to maintaining the family of the beneficiary in conditions of health, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his or her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or a similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of the acquired social insurance status, including rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation, or both, applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of the long-term contingencies shall be adjusted to the cost of living (Article 66(8)). For the relevant statistical indicators concerning income, poverty and wages, the Government may wish to refer to the above-mentioned ILO technical note;

VI.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined together to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and for giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts.  With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. This Survey will contain a chapter summarising the current experience of European countries in building national SPFs, identifying gaps in, and barriers to, protection, and highlighting the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;
  
VII.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, with reference to Resolution CM/ResCSS(2017)7, that the consolidated report, prepared by the ILO Committee of Experts on Conventions and Recommendations was transmitted to the Government in 2017 to review and update, so that it could be examined by the supervisory bodies in 2018. The Committee of Ministers observes that the consolidated report greatly improves the quality of reporting in terms of completeness and consistency of the information provided and permits a comprehensive analysis of the performance of the national social security system as well as the effectiveness of its legal framework. The consolidated report reveals certain information gaps which the government is invited to complete; 

The Committee of Ministers points out that having once reviewed and updated the consolidated report, the government may henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly into that report annual updates on new developments in national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code; 

Finds that law and practice in Germany continue to give full effect to Parts II, III, IV, VI, VII and VIII of the Code and the Protocol. The Committee of Ministers defers its conclusion on the application of Parts V, IX and X until the Government calculates the replacement rate of the statutory old-age, invalidity and survivors’ benefits due to the standard beneficiary having completed the qualifying period prescribed by the Code; 

Decides to invite the Government of Germany:

I.	concerning Part V (Old-age benefit), Article 26(2) of the Code, as amended by the Protocol, Pensionable age, to indicate in its next report the measures taken to fulfil the requirements of Article 26(2) of the Code, as amended by its Protocol, which does not allow increase of the pensionable age beyond 65 years where, as in Germany, prescribed classes of employees only are protected;

II.	concerning Part X (Survivors’ benefit), Articles 60 and 63(5), Contingency covered, to indicate in its next report, with reference to the corresponding provisions of the legislation, whether the right to the widow’s benefit is conditional on her being presumed to be incapable of self-support or having a minimum duration of marriage;

III.	concerning Article 64, Duration of benefit, to indicate in its next report the duration of the payment of the survivors’ benefit;

IV.	concerning Part XI (Standards to be complied with by periodical payments), Replacement rate of the old-age, invalidity and survivors’ benefits, to calculate in its next report the replacement rate of the statutory old-age pension of the standard beneficiary after 30 years of contributions and of the invalidity and survivors’ pensions after 15 years of contributions, without adding any non-contributory periods. The Government is also requested to calculate the replacement level of the reduced old-age, invalidity and survivors’ pensions in accordance with Articles 29(2), 57(2) and 63(2) of the Code;

V.	concerning application of the Code on the basis of minimum benefits, to assess, in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Government is also requested to indicate whether, conceptually and institutionally, the existing minimum social security guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network covering all residents and children;

VI.	concerning national social protection floors (SPFs), in light of the above-mentioned explanations, to give in its next report an overview of the state of construction of national SPFs and explain future policies in that respect; 

VII.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, to provide in its next report all the required statistical data and calculations of the level of benefits, checking the data for consistency, and specifying the official sources of statistics which shall henceforth be continuously used by the Government for reporting purposes. 



DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security and its Protocol
by Belgium 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), as modified by the provisions of its Protocol (hereinafter referred to as the “Protocol”), and with a view to supervising the application of these two instruments by the Contracting Parties;

Whereas the Code and the Protocol, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 14 August 1970 have been binding on Belgium, which ratified them on 13 August 1969;

Whereas, when ratifying the Code and the Protocol, the Government of Belgium stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code, as modified by the Protocol:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, as modified by the Protocol, the Government of Belgium submitted its 47th annual report on the application of the Code, as modified by the Protocol, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017, were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes: 

I.	Part II (Medical care), as amended by the Protocol, with reference to the Royal Order determining the personal share in the cost by beneficiaries for dental care (BM, 1 July 2016), the report indicates that the scheme for dental care entered into force in 2016 and envisages more favourable reimbursement for patients who regularly go to a dentist, and is aimed at encouraging insured persons to visit the dentist annually. More specifically, the amount of the personal share in the cost for ordinary insured persons has been subject since 1 January 2016 to the reimbursement of dental care the previous year. This condition is set for all dental care, with the exception of consultations, preventive care and periodontic and orthodontic treatment. In addition to basic cost-sharing, in the case of dental care not included in the exceptional treatment referred to above, there is an additional share in the cost by the patient if no treatment has been reimbursed the previous year. The sum of the basic cost-share and the additional cost-share, in the event that the prescribed course has not been followed, is never over 40 per cent of the cost of the treatment. in respect of the long-term contingencies shall be adjusted to the cost of living (Article 66(8)). Although the preventive purpose of this measure is noted, the Government is requested to provide further information is indicated below;

II.	concerning Part III (Sickness benefit), Article 17, Waiting period, the report indicates that, in accordance with the Programme Act (BM, 29 December 2016), the waiting period for benefits which began to be provided on 1 January 2017 has been increased from 6 to 12 months. This also implies the extension of the period during which the contributions payable by the employer and the worker, under the responsibility of the employer, are calculated. The report adds that, in accordance with the Royal Order amending the Royal Order of 3 July 1996 implementing the Act on compulsory insurance for health care and benefits, coordinated on 14 July 1995 (BM, 28 April 2017), the waiting period for entitlement to benefits in case of incapacity for work is increased from six to 12 months. Henceforth, to be entitled to benefit for incapacity for work, the beneficiary must have completed 180 days of work or assimilated days (instead of 120 days under the previous rules). The figure of 180 days is inspired by the number of days that an unemployed person must complete during the waiting period to be able to receive unemployment benefit;

III.	concerning Part VI (Employment injury benefit), the report indicates that an employer which refrains from concluding an insurance contract for the personnel is affiliated on a compulsory basis to the Employment Accident Fund (FAT) and has to pay a contribution for compulsory affiliation. The contribution may be reduced under certain conditions in accordance with section 8ter of the Royal Order of 30 December 1976 on the implementation of certain provisions of section 59quater of the Act of 10 April 1971 on employment injury. The possibility to reduce the employer’s contribution was introduced by the Royal Order of 27 May 2014 amending the Royal Order of 30 December 1976. The services of the FAT have carried out an assessment of the files concerned and noted certain problems of application;

IV.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, Determination of the reference wage, that the Government, on the occasion of the detailed report of 2016, did not undertake the review of the methodology for the determination of the reference wage that it had announced previously. The 47th report indicates in this regard that the information requested with regard to Articles 65, 66 and 74 contained in the previous Resolution CM/ResCSS(2017)1 relating to Belgium will be provided as rapidly as possible. The Committee of Ministers recalls that one of the principal characteristics of the lies in the fact that compliance with their provisions is established with reference to precise figures and percentages, which means that the quality, coherence and comparability of statistical data are one of the fundamental conditions for the effective operation of the supervisory machinery;

V.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65), flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of the social protection floor (SPF) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code.  It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line; 
According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of an ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria for measuring adequacy of social security benefits come forward in particular when the amount of minimum benefit calculated as a percentage of the reference wage of an ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”. With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his/her family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his/her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2));
With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation, or both, applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8));
VI.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of government replies to the detailed questionnaire sent to all ILO member States, the Committee of Experts on the Application of Conventions and Recommendations of the ILO will conduct a General Survey on the application of Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;
VII.	Part XII (Common provisions), Article 70, Reform of the financing of social security and health care:
i.	that according to the report, the Act to reform the financing of social security (BM, 28 April 2017) provides for the slippage of the financing of social security contributions to other sources of financing (deductions from certain fiscal revenues) with the intention of compensating for the reduction in social contributions, bringing each social security scheme into financial equilibrium and ensuring the sustainable financing of solidarity expenditure;
ii.	that in this context, to improve the financial and budgetary management of social security, “Finance and Budget Commissions” (CFB) have been established in the National Social Security Office (ONSS) and the National Social Insurance Institute for Self-employed Workers (INASTI). According to the report, these Finance and Budget Commissions examine any shortfall, month by month, and warn the Government. They call for clarifications and possible remedial measures by the various executive committees. In the context of budgetary controls, they also analyse factors giving a rise to the increase in expenditure, including the impact of volume, and they follow-up the measures taken by the Government;
VIII.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, with reference to Resolution CM/ResCSS(2017)1, that the ILO Committee of Experts on the application of Conventions and Recommendations has consolidated the information provided in the previous reports on the Code and relevant  ILO social security Conventions during the period 2006-17. The resulting consolidated report contains all the relevant information provided by Belgium over the past decade on the application of these instruments and improves the quality of reporting in terms of the completeness and consistency of the information available, as well as the coherence across different schemes and benefits providing protection and efficacy of the legal framework governing the national social security system. The consolidated report reveals certain information gaps and requests for clarification for the attention of the Government. The Committee of Ministers points out that, having once reviewed and updated the consolidated report, the Government may henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly into that report annual updates on new developments in national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code; 

Finds that national law and practice continue to give full effect to all Parts of the Code, as amended by the Protocol, subject to the provision of the explanations requested concerning Parts II and III and the review of the method of determining the reference wage for the purposes of the calculation of benefits;

Decides to invite the Government of Belgium:

I.	concerning Part II (Medical care), as amended by the Protocol, taking into consideration the observation that the above-mentioned measure brings the personal share in the cost for ordinary insured persons well above the 25 per cent authorized by the Protocol for visits to a dentist, to  provide explanations on this subject in its next report; 

II.	concerning Part III (Sickness benefit), Article 17, Waiting period, while recalling that, in accordance to Article 17 of the Code, the waiting period to be entitled to sickness benefit serves solely to preclude abuse, to explain in its next report: 

i.	the reasons that justify the doubling of the waiting period from 6 to 12 months;

ii.	the difference between “the waiting period for benefit which commenced on 1 January 2017” and the waiting period for entitlement to benefits in case of incapacity for work extended by the Royal Order of 28 April 2017; and

iii.	to specify which waiting period, either 180 days or 12 months, must be completed by the beneficiary for entitlement to sickness benefit within the meaning of the Code; 

III.	concerning Part VI (Employment injury benefit), to indicate in its next report the number of cases in which employers do not insure their personnel against employment accidents and occupational diseases and the penalties applicable for failure to comply with this obligation, other than the granting of a reduction in the contributions due from the employers concerned;

IV.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, Determination of the reference wage, to provide information in its next report, as referred to above, taking into account the methodological guidance provided in the ILO technical note;

V.	concerning application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The government is also asked to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children; 

VI.	concerning national social protection floors (SPFs), to give in its next report on the Code, an overview of the state of construction of national SPFs and explain future policies in that respect;

VII.	concerning Part XII (Common provisions), Article 70, reform of the financing of social security and health care, whilst recalling that balanced and sustainable financing of solidarity schemes is in principle based on adequate contributions by employers and employees determined on the basis of actuarial calculations (Article 70 of the Code);

i.	to indicate the total deficit for each social security scheme further to the reductions in social contributions, with a view to assessing the extent of this phenomenon in Belgium, the reasons justifying the reductions in social contributions by employers, in particular, and the fiscal revenues used to compensate for these reductions;

ii.	 to provide information on the results of the work of the Finance and Budget Commissions, particularly with regard to any shortfall, explanatory factors and remedial measures related to the reduction in social contributions; 

VIII.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, to provide the above-mentioned missing information, technical clarifications, provisions of the national legislation and updated statistics.  




DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by Cyprus 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 16 April 1993 has been binding on Cyprus, which ratified it on 15 April 1992;

Whereas, when ratifying the Code, the Government of Cyprus stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
− Part VII on “family benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Cyprus submitted its 24th annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017, were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes,

I.	concerning Part III (Sickness benefit), Article 18 of the Code, Waiting period for self-employed persons, that, in accordance with section 31(1) of the Social Insurance Law, the waiting period for the payment of sickness benefit to employed persons is three days, while for self-employed persons Social Insurance (Amendment) Law 161(I) of 2006 establishes a waiting period of nine days;

II.	concerning Part VI (Employment injury benefit), Article 34 of the Code, Types of medical care, the report indicates that, in accordance with section 59 of the Social Insurance Law, all beneficiaries are entitled to free health care provided by state hospitals and doctors;

III.	concerning  Article 35 of the Code, Prevention, rehabilitation and placement services, that the government is requested to provide additional information as indicated below;  

IV.	concerning Part VII (Family benefit), Article 43 of the Code, Length of the qualifying period of residence, the report states that, according to Social Insurance (Amendment) Law 1(I) of 2017, the requirement for habitual residence in Cyprus for at least three consecutive years for the entitlement to child benefit is replaced by a legal and continuous residence for at least five years prior to the submission of the application;

V.	concerning Part XI (Standards to be complied with by periodical payments), Adjustment of pensions, Articles 65(10) and 66(8) of the Code, that the annual adjustment of the basic part of pensions has been suspended by Social Insurance Law (amended) 193(I)/2012 for the period 1 January 2013–31 December 2016;

VI.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of the social protection floor (SPF) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of the minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line; 
According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the ILO Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”; 
With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2));
With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8)). 
VII.	concerning adequacy of social security benefits, that in accordance with the legislation for the guaranteed minimum income (GMI), the absolute poverty threshold shall be calculated on a regular basis using the standards budget method based on a minimum consumption basket survey. The absolute poverty level represents the minimum income level required for achieving a decent standard of living and is used for monitoring the adequacy of social insurance benefits;
VIII.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;
IX.	concerning Part XII (Common provisions), Article 68 of the Code. Suspension of benefit, that the government is requested to provide additional information as indicated below; 
X.	concerning Part XIII (Miscellaneous provisions), Article 74(1), that the 24th annual report gives clarifications requested in the consolidated report on the application of the Code and ILO social security Conventions. The Committee of Ministers observes that the consolidated report greatly improves the quality of reporting in terms of completeness and consistency of the information provided and permits a comprehensive analysis of the performance of the national social security system and the effectiveness of its legal framework. The Committee of Ministers points out that the Government, having once reviewed and updated the consolidated report, may henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly into that report annual updates on new developments in national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;

Finds that the law and practice in Cyprus continue to give full effect to Parts III, IV, V, VI, IX and X of the Code and that they also ensure the application of Part VII, subject to reducing the qualifying period for the entitlement to child benefit; 

Decides to invite the Government of Cyprus:

I.	concerning Part III (Sickness benefit), Article 18 of the Code, Waiting period for self-employed persons, to indicate in its next report measures taken or under consideration to reduce the waiting period for self-employed persons to the first three days of suspension of earnings allowed by the Code;

II.	concerning Part VI (Employment injury benefit), Article 34 of the Code, Types of medical care, to confirm in its next report that in case of employment injury such free health care includes all types of medical care mentioned in Article 34 of the Code; 

III.	concerning  Article 35 of the Code, Prevention, rehabilitation and placement services, to indicate in its next report the measures taken for the re-establishment of persons with disabilities in suitable work and supply the corresponding statistics;

IV.	concerning Part VII (Family benefit), Article 43 of the Code, Length of the qualifying period of residence, as the above-mentioned amendment was adopted in disregard of the limitation of the qualifying period of residence established by the Code, to explain in its next report how the government fulfils its obligations under international law, which prescribes the reduction of the period of residence for the entitlement to family benefit to no more than six months;

V.	concerning Part XI (Standards to be complied with by periodical payments), Adjustment of pensions, Articles 65(10) and 66(8) of the Code, to indicate in its next report the percentage of the purchasing power of pensions lost as a result of the above-mentioned measure and explain how it will be restored by the adjustment of pensions to the cost of living thereafter;

VI.	concerning application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner, as an integrated safety network aimed at covering all residents and children; 

VII.	concerning adequacy of social security benefits, taking the decent standard of living established in Cyprus as a reference level: 

i.	to demonstrate in its next report that the national social security system is capable of maintaining the persons protected above the absolute poverty level in conditions of health and decency guaranteed by the Code. For this purpose, the Government is requested to review the statistical information and analysis of the trends in poverty and levels of social security benefits included in the February 2018 edition of the ILO technical note;

ii.	 to report the specific measures taken for the categories of the population and the households that are most affected by poverty; 

VIII.	concerning national social protection floors (SPFs), to give in its next report, an overview of the state of construction of national Social Protection Floors and explain future policies in that respect;

IX.	concerning Part XII (Common provisions), Article 68 of the Code, Suspension of benefit,  to indicate in its next report the grounds for the suspension or reduction of benefits foreseen by the national legislation with regard to benefits provided under Parts V (Old-age benefit), VII (Family benefit) and X (Survivors’ benefit).



DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by Denmark 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 17 February 1974 has been binding on Denmark, which ratified it on 16 February 1973;

[bookmark: _Hlt483899449]Whereas, when ratifying the Code, the Government of Denmark stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Denmark submitted its 44th annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes,

I.	concerning Part II (Medical care), Article 12 of the Code, Minimum duration of care, the government is asked to provide additional information as indicated below;

II.	concerning Article 68 of the Code, Suspension of benefit, that the Health Act assigns the responsibility for delivering health services to regions and municipalities;

III.	concerning Article 69 of the Code, Right to complain and appeal, the 44th report refers to Act No. 113 of 31 January 2017 to amend the Sickness Benefits Act, Authorisation Act and Danish Act on the right to complain and receive compensation within the health-care system, which introduces a new approach to quality work in health-care services. The new approach emphasises quality development rather than quality control and focus on clear goals and results that create value for the patients. Patients who complain about a health-care service are offered a consultative dialogue with relevant health-care professionals and have the opportunity, on a permanent basis, to use an independent advisor free of charge in connection with the dialogue;

IV.	concerning Part III (Sickness benefit), Article 15 of the Code, Coverage of the self-employed, that in the Government reports of 2016, persons protected under the Code are defined by reference to Article 15(b), which covers classes of the economically active population, including the self-employed, while persons protected under the same provision of ILO Convention No. 102 include only employees. The report on the Code states that the Sickness Benefit Act makes a distinction between benefit payable to employed persons and self-employed persons, indicating in particular that self-employed persons become entitled to sickness benefit after a waiting period of two weeks; 

V.	concerning calculation of the replacement level of benefit, that the detailed government reports of 2016 on the Code, ILO Convention Nos. 102 and 130, do not contain calculation of the replacement level of sickness benefit paid to the standard beneficiary. The calculation made by the ILO Committee of Experts on the application of Conventions and Recommendations on the basis of the statistics included in the reports shows that the maximum amount of sickness benefit will surpass the level of 45 per cent of the total of the previous earnings of the standard beneficiary required by the Code (and ILO Convention No. 102), but will not attain the level of at least 60 per cent established by Convention No. 130;

VI.	concerning Article 18 of the Code, Minimum duration of benefit, that:

i.	according to the consolidated report, if the employed person is absent from work due to sickness and does not receive pay during that sickness, he or she is entitled to sickness benefit payable by the employer for a maximum period of 30 days as from the first day of sickness. Where a sickness period lasts longer than 30 days, the duty to pay benefit is normally transferred to the local authorities. An employer may also be relieved from his or her duty to pay benefit by entering into agreement with an employed person accepted by the local authorities, if it is certified that the employed person has a risk of periods of absence owing to a long-term chronic disease;

ii.	according to the consolidated report, there is a general limit to the duration of payment of sickness benefit, which is 22 weeks within a period of nine months. The Committee of Ministers observes that this general limit contradicts the international obligation of Denmark under the Code to provide sickness benefit for at least 26 weeks in each case of sickness;

iii.	if the person reaches the limit of 22 weeks within a period of nine months, which cannot be prolonged, but is still unable to work due to incapacity for work, he/she can be offered a job assessment process with benefits payable during a process focusing on resources;

VII.	concerning Part V (Old-age benefit), Article 29 of the Code, Period of residence for calculation of benefit, that according to the 44th report, Act No. 995 of 30 August 2015 stipulates that refugees who have been granted a residence permit in Denmark in accordance with sections 7 or 8 of the Aliens Act, shall not be subject to more favourable rules for calculating old-age pension. The Act reinstates the harmonisation of residency for calculating old-age pension, which was introduced as of 1 January 2011, and abolished by 1 January 2015;

VIII.	concerning Part VI (Employment injury benefit), that the 44th report states that a reform of the workers’ compensation system is part of the Danish Government Platform and is expected to be negotiated in the Danish Parliament in 2017–18;

i.	with regard to Article 32(b), Temporary incapacity for work, that the 2016 report on ILO Convention No. 102 states that workers’ compensation in Denmark does not cover compensation for the temporary loss of earnings in connection with incapacity for work, while the report on the Code states that the rules on sickness benefit apply to persons with an injury covered by the industrial injury legislation. The Committee of Ministers understands therefore that in Denmark protection against the contingency of temporary incapacity for work in case of employment injury covered by Part VI of the Code is ensured not by the special workers’ compensation scheme but by the general sickness benefit scheme under Part III of the Code;

ii.	with regard to Article 36(3), Conversion of the periodical benefit into a lump sum, according to the consolidated report, up to a degree of earning-capacity loss of 50 per cent periodical payments must be inverted into a lump sum. For degrees of 50 per cent and above, a lump sum payment corresponding to 50 per cent may be granted on the request of the beneficiary. The competent authority does not exercise any supervision as to whether the lump sum will be properly utilized, unless the beneficiary is declared by the court incapable of managing his or her own affairs;

iii.	with regard to Article 38, Duration of benefit, according to the consolidated report, monthly compensation payments cease by the end of the month when the injured person reaches the national pension age. The Committee of Ministers points out that Article 38 requires payment of compensation for permanent incapacity throughout the contingency, which in that case means until the death of the injured person;

IX.	concerning Part IX (Invalidity benefit), Article 56(b), Calculation of benefit, that entitlement to a disability pension at the full rate is subject to a period of residence equivalent to not less than four-fifths of the years between the 15th birthday and the date on which the pension is first payable. Where the condition for a pension at the full rate is not complied with, the amount of pension payable will be assessed according to the ratio between the period of residence and four-fifths of the years between the 15th birthday to the date on which the pension is first payable. The fraction of the pension at the full rate thus calculated shall be reduced to the nearest number of fortieths of the pension at the full rate. The Committee of Ministers understands therefore that a person who became fully disabled at the age of 45 years having previously resided in Denmark for ten years (the qualifying period of residence allowed by Article 57(1)(a) of the Code) after his or her 15th birthday will be entitled to ten twenty-fourths of the full pension;

X.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65–67, Determination of the reference wage used for calculating the replacement level of benefits, that the 42nd report on the Code confirmed, in accordance with the ILO technical note, that male employees in “manufacturing” and in “manufacturing machinery and equipment n.e.c.” are the relevant reference group in relation to Articles 65–67 of the Code and the 2014 data on employment and wages of these employees will be obtained from the new Eurostat Structure of Earnings Survey (SES), Statistics on Income and Living Conditions (SILC) and FLS survey to be published in 2016. The 43rd detailed report, however, determined the reference wage of a skilled and unskilled manual male employee in the iron and metal industry on the basis of the data provided by the Confederation of Danish Employers for 2014, which is substantially higher than the Eurostat data and negatively affects the calculation of the replacement rate of benefits under the Code;

XI.	concerning adjustment of benefits to the cost of living, that the government is again invited to explain its policy as indicated below;

XII.	concerning adequacy of social security benefits, that the government is again invited to provide further explanations as indicated below:

XIII.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65), flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of an earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of the social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line;

According to the Code, the amount of a guaranteed minimum cash benefit, in whichever form it takes, shall not be less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to a point incompatible with living in “health and decency” ;

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his or her family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost sharing by the beneficiary in the medical care guaranteed to his or her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)) ;

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or a similar income threshold, preventing vulnerability and social exclusion. The entitlement to minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8)) ;

XIV.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarize the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO ;

XV.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, with reference to Resolution CM/ResCSS(2017)4, that the ILO Committee of Experts on Conventions and Recommendations has prepared a consolidated report, transmitted to the Government in 2017 to review and update, so that it could be examined by the supervisory bodies in 2018. The consolidated report reveals certain information gaps and comments for the attention of the Government. The Committee of Ministers observes that the consolidated report greatly improves the quality of reporting in terms of completeness and consistency of the information provided and permits a comprehensive analysis of the performance of the national social security system and the effectiveness of its legal framework. The Committee of Ministers points out that, having once reviewed and updated the consolidated report, the Government may henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly into the consolidated report annual updates on new developments in national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;

Finds that law and practice in Denmark continue to give full effect to Parts II, IV, V, VII and VIII of the Code and that they also apply Parts III, VI and IX, subject to the examination by the Government of the above-mentioned incompatibilities and comments concerning reporting on the Code;

Decides to invite the Government of Denmark:

I.	concerning Part II (Medical care), Article 12 of the Code, Minimum duration of care, to specify in its next report whether any limits to the duration of different types of medical care are prescribed in the national legislation, particularly as regards diseases entailing prolonged care;

II.	concerning Article 68 of the Code, Suspension of benefit, to specify in its next report all cases where, in accordance with national laws and regulations, municipalities and private providers may suspend or refuse provision of health services to the persons protected;

III.	concerning Article 69 of the Code, Right to complain and appeal, to specify in its next report how the above-mentioned amendments help to speed up and streamline the consideration of complaints as to the quality or quantity of medical care and how the resulting decision of the administration under the new approach may be appealed in court;

IV.	Part III (Sickness benefit), Article 15 of the Code, Coverage of the self-employed, if the Government wishes to continue to apply Part III of the Code to self-employed persons, to demonstrate in its next report that their conditions of entitlement and level of benefit under the national legislation comply with all articles of Part III of the Code;

V.	concerning calculation of the replacement level of benefit, to calculate in its next report the replacement rate of the sickness benefit on the basis of the weekly or monthly, but not annual, amounts, in accordance with Title II of Article 65 of the report form on the Code;

VI.	concerning Article 18 of the Code, Minimum duration of benefit:

i.	to explain, in its next report, who in the above-mentioned situation pays sickness benefit to the person concerned instead of the employer and on what conditions;

ii.	to specify how it intends to bring the above-mentioned general limit, which is one of the lowest in Europe, to at least the minimum of 26 weeks of benefit required by the Code;

iii.	to explain the duration and the level of benefits paid during the above-mentioned process as well as the meaning of “focusing on resources”;

VII.	concerning Part V (Old-age benefit), Article 29 of the Code, Period of residence for calculation of benefit, to explain in detail in its next report, the above-mentioned rules for the harmonisation of residency for calculating old-age pension;

VIII.	concerning Part VI (Employment injury benefit), in developing the reform proposals, the Government and Parliament are requested to fully take into account the international obligations accepted by Denmark under Part VI of the Code as detailed below:

i.	with regard to Article 32(b), Temporary incapacity for work, given the observation that the conditions of entitlement and the level of the general sickness benefit do not comply with the higher level of protection guaranteed by the Code in case of employment injury (absence of the qualifying period, no limitation of the duration of benefit, higher replacement rate, and so forth), to conduct in its next report a detailed comparative analysis of the national sickness benefit legislation with the provisions of each Article of Part VI of the Code;

ii.	with regard to Article 36(3), Conversion of the periodical benefit into a lump sum, to provide information in its next report given the observation that the above-mentioned regulations violate Article 36(3) of the Code, which authorises lump sum payment only where the degree of incapacity is slight (less than 25 per cent), or where the competent authority is satisfied that the lump sum will be properly utilised;

iii.	with regard to Article 38, Duration of benefit, referring to Article 68(c) of the Code for coordination of payment of employment injury benefit with old-age benefit, to explain the situation of compliance in its next report;

IX.	concerning Part IX (Invalidity benefit), Article 56(b), Calculation of benefit, taking into account that the resulting pension will be well below the minimum rate guaranteed by the Code, to calculate in its next report the rate of the disability pension under Article 67 of the Code for the standard beneficiary under the above-mentioned scenario, including all deductions and supplements;

X.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65–67, Determination of the reference wage used for calculating the replacement level of benefits, to carefully study the ILO technical note so as to determine the reference wage of the skilled and unskilled worker following the methodology laid down in Article 65(6)(b) and Article 66(4)(b) of the Code (options 2 and 5 in the technical note);

XI.	concerning adjustment of benefits to the cost of living, to explain in the next report its policy of maintaining the purchasing power of the long-term benefits in payment and giving pensioners a fair share of the growth of the national economy and provide statistics on the adjustment of benefits for the period 2011–17 requested in the report form on the Code under Title VI of Article 65;

XII.	 concerning adequacy of social security benefits, to explain in its next report, with reference to detailed statistics, what indicators are used for establishing minimum income guarantees and benefit amounts, how the subsistence minimum is determined in Denmark and what role is assigned to the social security transfers in preventing and reducing poverty;

XIII.	concerning application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The government is asked to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children;

XIV.	concerning national social protection floors (SPFs) to give in its next report on the Code an overview of the state of construction of national SPFs and explain future policies in that respect;

XV.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, to provide all the required statistical data and calculations of the level of benefits, checking the data for consistency, and specifying the official sources of statistics which shall henceforth be continuously used by the Government for reporting purposes.

I. 

DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by Spain 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)


The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 9 March 1995 has been binding on Spain, which ratified it on 8 March 1994;

Whereas, when ratifying the Code, the Spanish Government stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Spain submitted its 22nd annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes:

I.	concerning Part VI (Employment injury benefit), Article 34 of the Code, Medical care benefits, that a person protected by the social security system is entitled only to the medical care benefits, which are included in a common portfolio of services of the National Health System, regardless of the type of contingencies;

II.	concerning Article 35 of the Code, Prevention, rehabilitation and placement services, the report states that the National Health System and the Mutual Societies provide measures aiming at the ensuring the worker’s recovery and his/her return to work;

III.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, Applying the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by Code to the concept of the social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line; 

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”. 

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). 

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8)). For the relevant statistical indicators concerning income, poverty and wages the Government may wish to refer to the ILO technical note;

IV.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form a social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabiliser in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and for giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO member States, the Committee of Experts on the Application of Conventions and Recommendations of the ILO will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;

V.	concerning Part XII (Common provisions), Article 69, Right of complaint and appeal, that the government is requested to provide detailed explanations as indicated below;
VI.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, with reference to Resolution CM/ResCSS(2017)17, that the ILO Committee of Experts on the application of Conventions and Recommendations has consolidated the information provided in the previous reports on the Code and relevant ILO social security Conventions during the period 2006–16. The resulting consolidated report, transmitted to the government, contains all the relevant information provided by Spain over the past decade on the application of these instruments and permits the quality of reporting to be improved in terms of the completeness and consistency of the information available, coherence across different schemes and benefits providing protection, and the efficacy of the regulatory framework governing the national social security system. The consolidated report reveals certain information gaps and includes questions and comments for the attention of the government; 
The Committee of Ministers points out that, having once the Government reviewed and updated the consolidated report, the Government may fulfil its future reporting obligations under Article 74 of the Code by regularly completing that report with the information and statistical data on new developments in national law and practice which have taken place over the reporting period. In this regard, the Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code; 
Finds that the law and practice in Spain continue to give full effect to all Parts of the Code which have been accepted;
Decides to invite the Government of Spain:

I.	concerning Part VI (Employment injury benefit), Article 34 of the Code, Medical care benefits, to confirm in its next report, on the basis of concrete provisions of the national legislation, that a common portfolio of the National Health System includes all types of medical care benefits guaranteed by Article 34 of the Code in case of employment injury;

II.	concerning Article 35 of the Code, Prevention, rehabilitation and placement services, to explain in detail in its next report what measures are taken in practice to re-establish persons with disabilities in suitable work and to provide statistical data illustrating the effectiveness of these measures;

III.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, applying the Code on the basis of minimum benefits, to assess in its next report on the Code whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children;

IV.	concerning national social protection floors (SPFs), to include in its next report on the Code an overview of the state of construction of national SPFs and explain the future policies in that respect;

V.	concerning Part XII (Common provisions), Article 69, Right of complaint and appeal, to explain in detail in its next report, with reference to the relevant provisions of national laws and regulations, the procedure of complaint and appeal with respect to Part II (Medical care) and Part III (Sickness benefit);

VI.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, to submit its next report on the Code in the form of the corresponding updates and explanations, paying particular attention to the above-mentioned questions and comments.




DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by Estonia 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”) and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 20 May 2005 has been binding on Estonia, which ratified it on 19 May 2004;

Whereas, when ratifying the Code, the Government of Estonia stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code: 

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Estonia submitted its 12th annual report on the application of the Code, as modified by the Protocol, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;



Notes:

I.	concerning the following parts of the Code, that the following measures were taken by the Government in the period under review to improve the level of protection:

i.	with regard to Part II (Medical care), the report states that dental care benefit was established on 1 July 2017. Dental care of persons of 19 years of age and younger is fully reimbursed by the Estonian Health Insurance Fund;

ii.	with regard to Parts V (Old-age benefit) and X (Survivors’ benefit), starting from 1 January 2018, amendments to the provisions of the State Pension Insurance Act abolish the residence requirement: all old-age and survivors’ pensions earned in Estonia will be exported all over the world;

iii.	with regard to Part VII (Family benefit), on 1 July 2017, an allowance for families with many children was introduced with the objective of decreasing the risk of poverty for large families. Families raising three to six children receive €300 a month in addition to child allowance; families raising more than seven children receive €400;

II.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, Reference wage, the Committee of Ministers takes due note of the detailed explanations supplied by the Government concerning the methodology for the selection of the standard beneficiary and the determination of the reference wage used for the calculation of the replacement rate of the benefits under Articles 65–66 of the Code; 

III.	concerning social security and the reduction of poverty, with reference to its previous Resolution CM/ResCSS(2017)5 requesting the national and ILO actuaries to assess the capacity of the Estonian social security system to maintain the persons protected above the poverty threshold, the Committee of Ministers draws the Governmentʼs attention to the extensive statistical data and its analytical overview included in the ILO technical note;

IV.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of the minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line.

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring the adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”. 

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost sharing by the beneficiary in the medical care guaranteed to his family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)).

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of the acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of the minimum benefits in respect of the long-term contingencies shall be adjusted to the cost of living (Article 66(8)). For the relevant statistical indicators concerning income, poverty and wages the Government may wish to refer to the ILO technical note;

V.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO member States, the Committee of Experts on the Application of Conventions and Recommendations of the ILO will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarize the current experience of the European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;
 
Finds that the law and practice in Estonia continue to give full effect to all Parts of the Code which have been accepted; 

Decides to invite the Government of Estonia: 

I.	concerning social security and the reduction of poverty: 

i.	to ensure that the above-mentioned data and overview are taken as a starting point for the in-depth assessment of the poverty reduction capacity of social security benefits to be carried out by the national actuarial authority or any other competent body; 

ii.	to indicate the measures taken for the categories of the population and households that are most affected by poverty, with an indication of the role to reduce poverty assigned to the minimum income guarantees and social assistance benefits; 

II.	concerning application of the Code on the basis of minimum benefits, to assess in its next report on the Code whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The government is asked to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children;

III.	concerning national social protection floors (SPFs), to give in its next report on the Code an overview of the state of construction of national SPFs and explain the future policies in that respect.



DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by France 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 18 February 1987 has been binding on France, which ratified it on 17 February 1986;

Whereas, when ratifying the Code, the Government of France stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part II on “medical care”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of France submitted its 30th annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes,

I.	concerning Part V, Old-age benefit, in response to the Committee of Ministers’ request to indicate the reforms considered to have been the most effective, the Government refers to the introduction of the personal account for the prevention of arduous work, which recognises certain occupations as being particularly difficult and requiring specific arrangements. This mechanism, which has been in force since 2015, is based on the determination of minimum annual thresholds of exposure associated with each of the ten risk factors measured within the enterprise; each employee exposed to at least one factor beyond the threshold determined, for whom the duration of the employment contract is equal to or above one month, must be declared by the employer. This declaration means that the employee benefits from an account and accumulates points for exposure to one or more risk factors over a specific period. The account for the prevention of arduous work is constituted throughout the career, up to a maximum of 100 points (non‑renewable) and serves to finance: vocational training to gain access to a job that is less or not exposed to factors of arduous work; hours that are not worked, that is part-time work while maintaining the same wage; the validation of quarterly contributions for the retirement insurance scheme (an increase in the duration of insurance), within the limit of eight quarters, as a result of which retirement can be advanced by two years in relation to the statutory age. Entitlement is accumulated throughout the career, irrespective of changes of employer and periods of non-employment. The points accumulated are acquired until they are used in full, retirement is taken or the beneficiary of the account dies. Consideration of the ten risk factors was introduced progressively: four risk factors entered into force in 2015 (night work, work in a hyperbaric environment (high pressure), work in successive alternating shifts, repetitive work) and the six others in 2016 (extreme temperatures, noise, hazardous chemicals (including dust and smoke), the manual handling of loads, arduous postures or positions in which joints are under pressure, mechanical vibration). By the end of 2015, a total of 26,480 enterprises, of which 87 per cent were small and medium-sized enterprises (SMEs), had made declarations resulting in the opening of 540,298 accounts for arduous work. Half of exposure is related to the “night work” factor. With the publication of six new criteria of exposure, 3 million employees may potentially be concerned by these accounts. In 2016, with the account format of ten criteria, some 797,000 persons were declared by their employers. The various branches are currently developing reference tools which will offer valuable assistance to enterprises for the establishment of the accounts, and particularly for very small enterprises and SMEs;

The Committee of Ministers notes with interest that France is making further efforts to take into account more effectively the arduous nature of work, including by bringing forward the pensionable age in relation to the statutory retirement age. It observes that the approach developed by France allows the development of synergies between the right to occupational safety and health and the right to social security. In this context, it hopes that France will be able to develop further the above-mentioned approach, which offers the potential to serve as a model of “good practice” for many other European countries, both at the national and European levels. The Committee of Ministers notes that the Government, which took office at the end of May 2017, has announced a reform of the occupational prevention account. The Committee of Ministers hopes that the Government’s next report will contain further details on this reform; 

II.	concerning Part XI, Standards to be complied with by periodical payments (Articles 65 and 66), Determination of the reference wage, that the report determines the reference wage of a skilled manual male employee, in accordance with Article 65(6)(b), and the reference wage of an ordinary adult male labourer, in accordance with Article 66(4)(b), selected in both cases in the industry employing the largest number of male workers, in accordance with the classification of occupations and vocational categories of the National Institute of Statistics and Economic Studies (INSEE). Under this logic, the Committee of Ministers has difficulties in understanding how in the French economy the industry employing the largest number of male workers can be “wholesale and retail trade, transport, accommodation and catering” for the application of Article 65 and “manufacturing, extractive and other industries” for the application of Article 66. Recalling that in France the largest number of male workers is employed in the manufacturing industry, the government is requested, whilst referring in this respect to the ILO technical note, to provide further information on the reference wage as indicated below;

III.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of the social protection floor (SPF) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line; 

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of an ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria for measuring adequacy of social security benefits come forward in particular when the amount of minimum benefit calculated as a percentage of the reference wage of an ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”.

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his/her family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his/her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)).

With regard to maintaining the family of the beneficiary in decent living conditions , the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation, or both, applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8)).

IV.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. With this understanding in mind, the Committee of Ministers  notes that, in 2018, on the basis of government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on application of Conventions and Recommendations will conduct a General Survey on the application of Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarize the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO; 

V.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, with reference to Resolution CM/ResCSS(2017)6, that the ILO Committee of Experts on the application of Conventions and Recommendations has consolidated the information provided in the previous reports on the Code and relevant ILO social security Conventions during the period 2006–17. The resulting consolidated report contains all the relevant information provided by France over the past decade on the application of these instruments and improves the quality of reporting in terms of the completeness and consistency of the information available, coherence across different schemes and benefits providing protection, as well as the efficacy of the regulatory framework governing the national social security system. The consolidated report, transmitted to the government, reveals certain information gaps and includes requests for clarification; 

The Committee of Ministers points out that, having once reviewed and updated the consolidated report, the Government may henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly in that report annual updates on new developments in national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;

Finds that the law and practice in France continue to give full effect to the Parts of the Code which have been accepted, subject to reviewing the method of determining the reference wage for the calculation of benefits;

Decides to invite the government of France:

I.	concerning Part XI, Standards to be complied with by periodical payments (Articles 65 and 66), Determination of the reference wage, to determine in its next report the reference wage of a skilled manual male employee under Article 65 of the Code in relation to the appropriate occupational categories in this industry;

II.	concerning application of the Code on the basis of minimum benefits, to assess in its next report on the Code whether, and to what extent, the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The government is asked to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children; 

III.	concerning national social protection floors (SPFs), to give in its next report on the Code, an overview of the state of construction of national SPFs and explain future policies in that respect;

IV.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, to provide the above-mentioned missing information, technical clarifications, provisions of the national legislation and updated statistics.


DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by Greece 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 10 June 1982 has been binding on Greece, which ratified it on 9 June 1981;

Whereas, when ratifying the Code, the Government of Greece stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Greece submitted its 35th annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes,
I.	concerning reform of the social security system and its capacity to reduce poverty, the report states that, following the provisions of Law 4387/2016 (Gazette t. A No. 85/12-5-2016), the Greek social security system was redesigned as a unified system based on the general principles of ensuring decent living and social protection in terms of equality, social justice, redistribution and intergenerational solidarity. It established uniform rules for all, old and new insured (before and after 1 January 1993), employees in the private and public sectors, employed and self-employed and strengthened social justice for precarious social groups by means of establishing a non-contributory national pension and ensuring high benefit replacement rates. A basic innovation of the new social security system is the establishment of the Single Unified Social Security Fund (EFKA), which consolidated the main social insurance institutions and started operating from 1 January 2017. The Committee of Ministers hopes that the consolidation of the national social security system on the principles of social solidarity and the primary responsibility of the State for the social welfare of its population advocated by the Code will regain the trust of the Greek people and enterprises in public social insurance and ensure its long-term financial viability. It also hopes that the establishment of the new national pension which, together with the contributory pension and the supplementary pension, permitted to raise the replacement rate much above the minimum rate guaranteed by the Code, will improve the capacity of the national social security system to maintain the persons protected above the poverty threshold. With regard to the actuarial assessment of this capacity requested by the Committee of Ministers in its Resolution CM/ResCSS(2017)8, it notes from the report that, in 2016, the study of the National Actuarial Authority was sent to the Council of Europe and ILO in the Greek language. It also notes that, according to the National Actuarial Authority, a new study is to be published in 2018. The Government’s attention is drawn to the extensive statistical data on benefits, income and poverty in Greece collected and analysed in the new edition of the ILO technical note. The Committee of Ministers encourages the Government to build on this initial analysis with a view to making a deeper assessment of the poverty reduction capacity of the Greek social security benefits by the National Actuarial Authority, particularly in respect of the categories of the population and households most affected by poverty. The Committee of Ministers also refers the Government to its comments below concerning the role of the minimum benefits in the application of the Code and the national social protection floor (SPF);
II.	concerning Part III (Sickness benefit), Article 16, Rate of benefit for the first 15 days of incapacity for work, the report states that the amount of sickness benefit of the directly insured is equal to 50 per cent of the presumed wage of the insurance class of the insured, which is determined based on the average salary of the last 30 working days of the calendar year prior to notification of the incapacity for work. The amount of sickness benefit is increased by 10 per cent for each family member protected and cannot be higher than the presumed wage of eighth insurance class, or 70 per cent of the wage of the insurance class based on which the allowance is calculated. Every year, for the first 15 days of absence from work due to illness, the benefit is equal to 50 per cent of the daily sickness allowance, increased by 10 per cent for each protected family member. In any case, it cannot exceed the presumed wage of the third insurance class, or 35 per cent of the wage of the insurance class under which the allowance is calculated. The ceiling of the daily sickness allowance is increased according to family responsibilities: for the first 15 days it is €15.99 and €29.39 thereafter;

III.	concerning Articles 17 and 18, duration of benefit for public sector employees, the report states that for private sector employees sickness benefit is paid up to 182 days for the same or different health conditions within the same calendar year, if the insured beneficiary has completed at least 120 insurance days during the calendar year immediately preceding the sickness notification, or during the last 15 months preceding sickness. As regards the public sector, an employee who has completed a service period of at least six months is entitled to paid sick leave of as many months as the number of his or her years of service. From the total possible duration of sick leave, the days of sick leave that the employee has received during the previous five years are deducted. The Committee of Ministers understands from these explanations that, in order to acquire the right to receive sickness benefit in the form of paid sick leave for at least 26 weeks (six months) guaranteed by the Code, a public sector employee has to complete six years of service without taking any sick leave during the last five of them. The Committee of Ministers observes that such conditions of entitlement to sickness benefit of public sector employees are incompatible with Articles 17 and 18 of the Code, which guarantee a minimum duration of sickness benefit of 26 weeks after completing a short qualifying period of service necessary to preclude abuse;

IV.	concerning Part V (Old-age benefit), Reform of the pension system: 

i.	the report explains the new design of the old-age, invalidity and survivor’s pensions, which, since 13 May 2016, consist of the national and the contributory parts of a pension, the sum of which gives the new main pension. The national pension is not funded by insurance contributions but directly from the state budget. Its full amount is set at €384 per month and is paid in full if the person concerned has at least 20 years of contributions and 40 years of residence in Greece. The amount of the national pension is reduced by 2 per cent for each year needed to complete the 20 years of contributions, provided however that at least 15 years of insurance have been completed. If the insured has not completed 40 years of residence in Greece, the final amount of the national pension is decreased proportionally. The contributory part of the pension is calculated on the basis of the average pensionable earnings over the entire working life before retirement, overall insurance period and fixed annual replacement rates;

ii.	with regard to Article 26, Statutory pensionable age, the report states that pensionable age, for both the private and public sectors, is 62 years with 40 years or 12,000 days of insurance, and 67 years with 4,500 days or 15 years of insurance. The pensionable age for reduced old-age pension is 62 years with 4,500 days or 15 years of insurance;
iii.	with regard to Article 28, Calculation of the pension replacement rate, the calculations made in the report according to the rules prescribed by the Code show that the replacement rate of the full old-age pension of the standard beneficiary after 40 years of contributions (€2,163.72) attains 153.28 per cent of the reference wage of the skilled male employee in manufacturing (€1,411.61), 88.88 per cent of this wage after 30 years of contributions (€1,254.61), and 44.76 per cent after 15 years of contributions (€631.81). The Committee of Ministers notes with interest that the newly reformed Greek social security system now secures to the persons protected old-age pensions well above the minimum replacement rate of 40 per cent required by the Code after 30 years of contributions;
V.	concerning Part VI (Employment injury benefit): 
i.	with regard to Article 36(1), Rate of benefit for total loss of earning capacity, that according to the calculations made in the report, the replacement rate of the monthly invalidity pension for the standard beneficiary with one day of insurance will amount to only 37.28 per cent of the reference wage of a skilled manual male employee in manufacturing, which is far below the rate of 50 per cent required by the Code. The Committee of Ministers is concerned that this rate will not be attained even if the standard beneficiary has 15 years of insurance, in which case the replacement rate will amount to 44.76 per cent. The Committee of Ministers notes from the report that benefits under Part VI of the Code are not granted by a special branch but provided by the general insurance scheme. In such situation, the Code obliges the Contracting Parties to modify the parameters of the benefits provided by the general scheme in such a manner as to ensure additional protection in case of employment injuries in compliance with Part VI of the Code;
ii.	with regard to concerning Article 36(2) and (3), benefits for incapacity of less than 50 per cent, the report states that in order to receive an invalidity pension, the insured should have obtained certification of the rate of disability of at least 50 per cent issued by the committee responsible for certification of disability. As regards the public sector, according to section 165(2) of Law 3528/2007, no minimum percentage of invalidity is required. However, if the employee leaves the public service before the retirement age but has a right to a pension, he/she will be paid only if the incapacity is at least 67 per cent (section 56(3.b.aa) of Presidential Decree 167/2007). The Committee of Ministers observes that these provisions do not give full effect to Article 36(2) of the Code. Ever since their adoption, the Committee of Ministers has pointed out the need to re-establish in the Greek legislation the right to benefits at a reduced rate for victims of employment injury with incapacity of less than 50 per cent. The Committee of Ministers recalls that, following the technical consultations in June 2008 between the General Secretariat of Social Security, IKA–ETAM and the experts of the Council of Europe and the ILO, Greece decided to introduce appropriate legislative changes in order to give effect to Article 36(2) of the Code. In its 27th report on the Code, the Government stated that the necessary changes would be made after the forthcoming findings of a newly created Committee for the Comprehensive Reform of Invalidity Institution in Greece; 
VI.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, Reference wage, that following an ILO technical advisory mission to Athens in 2017, Greece decided to determine a new reference wage, using Article 65(6)(b) of the Code, as the wage of a skilled male employee from the industry or economic activity with the highest number of male employees. However, as the economic activities with the highest number of male employees (wholesale, accommodation) do not have any manual workers, it was necessary to move to the third economic activity with the highest number of employees, which is manufacturing (D), where the group of skilled male employees constitutes around 60 per cent of all employees. In this economic activity, EFKA identifies the wages of skilled male manual workers (ISCO groups 7 and 8) and calculates the average wage for this group;
VII.	concerning Article 65(10), Adjustment of pensions to the cost of living, the government is requested to provide further explanations as indicated below;
VIII.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of the minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line. 
According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall not be less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”. 
With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his or her family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his or her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). 
With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation, or both, applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8));

IX.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO member States, ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO; 
Finds that the law and practice in Greece give full effect to Parts II, V, VIII, IX and X of the Code and that they also apply Parts III and VI, subject to bringing the conditions of entitlement and the replacement rates of certain benefits into line with the Code; 


Decides to invite the Government of Greece:
I.	concerning reform of the social security system and its capacity to reduce poverty, to provide the above-mentioned studies to the Council of Europe as an annex to its next report on the Code together with their executive summary in English or French;
II.	concerning Part III (Sickness benefit), Article 16, Rate of benefit for the first 15 days of incapacity for work, in view of the relative complexity of the above-mentioned rules, to calculate in its next report the replacement rate of the sickness benefit provided to the standard beneficiary in the first 15 days of absence from work;

III.	concerning Articles 17 and 18, Duration of benefit for public sector employees, to  indicate in its next report the measures taken or envisaged to give full effect to the above-mentioned requirements of the Code;

IV.	 concerning Part V, Old-age benefit, reform of the pension system, with regard to Article 26, Statutory pensionable age, to specify in its next report what the statutory pensionable age is for a person protected with 30 years of insurance;

V.	concerning Part VI (Employment injury benefit):

i.	with regard to Article 36(1), Rate of benefit for total loss of earning capacity, to consider in its next report the measures necessary to increase the replacement rate of invalidity pensions for total loss of earning capacity in case of work accident or occupational disease to the level of 50 per cent of previous earnings, as required by the Code;
ii.	with regard to Article 36(2) and (3), Benefits for incapacity of less than 50 per cent, following the comprehensive reform of the whole of the Greek social security system, to re-establish in the Greek legislation the right to an invalidity pension (and/or lump-sum compensation) at a proportionally reduced rate for victims of employment injury with incapacity of less than 50 per cent (67 per cent for public sector employees);
VI.	concerning Article 65(10), Adjustment of pensions to the cost of living, to explain the mechanisms for the adjustment of benefits to inflation established after the reform of the national social security system and to provide the statistics requested in the report form on the Code for the period 2016–18;

VII.	concerning application of the Code on the basis of minimum benefits, to assess in its next report on the Code whether and to what extent the existing minimum social security guarantees comply with the abovementioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children;

VIII.	concerning national social protection floors (SPFs), to include in its next report on the Code, an overview of the state of construction of national SPFs and explain future policies in that respect.


DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by Ireland
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 17 February 1972 has been binding on Ireland, which ratified it on 16 February 1971;

Whereas, when ratifying the Code, the Government of Ireland stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VII on “family benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Ireland submitted its 44th annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes:

I.	concerning Part III (Sickness benefit), Article 68(f) and (g), Suspension of benefit, that according to section 46(1) of the Social Welfare Consolidation Act 2005 and Part 2, Chapter 1, Section 24(1) of the Social Welfare (Consolidated Claims, Payments and Control) Regulations 2007 (SI 142 of 2007), illness benefit payment may be suspended for a period not exceeding nine weeks if the claimants, inter alia, become incapable of work through their own misconduct or behave in a way that is likely to hinder their recovery. The Committee of Ministers notes however that, according to the report, disqualifications under section 24(1) of the Regulations on these grounds, which may go beyond cases of the suspension of benefits authorised by the Code, are not implemented in practice;

II.	concerning Part III (Sickness benefit), Articles 17 and 18, Length of the qualifying and waiting periods, Part IV (Unemployment benefit), Article 23, Length of the qualifying period, that in its Resolution CM/ResCSS(2017)9 on the application of the European Code of Social Security by Ireland, the Committee of Ministers asked the Government to undertake, in accordance with Article 70(3) of the Code, a cost estimate and a social impact assessment of bringing the qualifying contribution conditions for Illness Benefit and Jobseeker’s Benefit and the number of waiting days for Illness Benefit in conformity with the Code, in order to better inform the Minister for Social Protection of the policy option of meeting Ireland’s legal obligations under the Code. The report states in this respect that the Department of Social Protection carries out social impact assessments using a microsimulation model, SWITCH, developed by the Economic and Social Research Institute (ESRI) in Ireland. The model simulates the impact of changes in welfare and income tax for a representative sample of 8,000 households, drawn from the Survey on Income and Living Conditions (SILC), with the data updated to reflect trends in population, employment and incomes. The Department requested that the ESRI examine the social impact assessment of these two measures mentioned by the Committee of Ministers; however, it is not possible for the SWITCH model to simulate this impact without significant developments to the model. Calculating the costs for introducing a measure to reduce the six-day waiting period for Illness Benefit to three days is a complex task as it would necessitate estimating the number of people who would become eligible for payment as a result of the change. However, the monetary estimate when the number of Illness Benefit waiting days was increased from three days to six days was €22m for a full year. It is considered that introducing a measure to reduce the six-day waiting period for Illness Benefit to three days would incur a similar level of expenditure. The report states that Ireland’s obligations under the Code will be brought to the attention of the Minister for Social Protection for consideration in the context of budgetary policy;

III.	concerning Part IV (Unemployment benefit), Article 68, Suspension of benefit, that in its Resolution CM/ResCSS(2017)9, the Committee of Ministers asked the Government to edit the Jobseeker’s Benefit guidelines so as to eliminate all doubts that the misconduct of the person concerned may be punishable by the suspension of benefit only if such misconduct was wilful and has directly caused the contingency in question, in line with Article 68(f) of the Code. The Committee of Ministers notes with satisfaction that the Jobseeker’s Benefit guidelines have been edited to clarify that the misconduct of the person may result in suspension of benefit only if it is wilful. The report also states that Deciding Officers are advised to examine each case on its own merits and adopt a reasonable and common sense approach where a person has lost his/her employment through misconduct so that the person would not suffer a further penalty of disqualification from receiving a jobseekers payment where the conduct, though blameable, and giving sufficient ground for dismissal, was not wilful;

IV.	concerning Part XI (Standards to be complied with by periodical payments), Reference wage, Article 66, the report states that, following the recommendation of the Committee of Ministers, Ireland has compared its figure for the reference wage of an unskilled adult male labourer given in the 2014 report with that obtained from the Eurostat Structure of Earnings Survey (SES) of 2016, and recalculated the replacement rate of benefits using the Eurostat reference wage. These calculations show that the benefits provided in Ireland would attain the percentage as set out in the Schedule to Part XI of the Code. The Department of Social Protection continues to work with the Irish Central Statistics Office (CSO) particularly with regard to aligning the reference wage used with the comparable figures provided to Eurostat. When the SES data for 2015 becomes available, the CSO will provide a recalculated reference wage for 2015. It is planned that the Statistics Unit of the Department of Social Protection will examine the data provided, with a view to identifying the most appropriate reference wage category under Article 66 of the Code for future reporting purposes; 

V.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists in applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by Code to the concept of the social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of the minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line. 

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”. 

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). 

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of the acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of the minimum benefits in respect of the long-term contingencies shall be adjusted to the cost of living (Article 66(8)). For the relevant statistical indicators concerning income, poverty and wages, the Government may wish to refer to the ILO technical note;

VI.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined together to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that in 2018, on the basis of the Government’s replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey of the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of the European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;

VII.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, that the contents of the consolidated report, prepared by the ILO, has been noted by the Government and the missing information, technical clarifications, provisions of the national legislation and updated statistics, in so far as they are available, will be updated by it. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;  

VIII.	concerning sources and consistency of statistical data, with respect to statistical comparison between national and Eurostat indicators, the report explains that when national microdata is sent to Eurostat by Ireland, Eurostat creates a set of harmonised European Indicators which have different definitions to published national indicators. As such, they are not directly comparable with national indicators. Therefore it is important to use national poverty data when assessing the adequacy of national welfare rates. From an analytical perspective, the national poverty data and the national welfare rates both use the same equivalence scales, whereas Eurostat does not. The income and deprivation concepts used in Ireland are different to those used by Eurostat. Also, Ireland does not use the very low work intensity indicator. The EU acknowledges the right of member States to choose national indicators in the context of setting national poverty targets, in support of the Europe 2020 poverty target; 

Finds that law and practice in Ireland continue to give full effect to Parts V, VII and X of the Code but do not fulfil the obligations under Parts III and IV because of stricter conditions of entitlement to sickness and unemployment benefits;

Decides to invite the Government of Ireland: 

I.	concerning Part III (Sickness benefit), Articles 17 and 18, Length of the qualifying and waiting periods, Part IV (Unemployment benefit), Article 23, Length of the qualifying period, to indicate in its next report the measures taken or envisaged to gradually reduce the number of waiting days for Illness Benefit to meet the requirement of the Code within the maximum of the available resources;

II.	concerning Part XI (Standards to be complied with by periodical payments), reference wage, Article 66, to provide information in its next report concerning the Government’s decision on the appropriate method of determining the reference wage of the unskilled male worker in line with the options foreseen in Article 66 of the Code;

III.	concerning application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children;

IV.	concerning national social protection floors, to give in its next report an overview of the state of construction of national SPFs and explain the future policies in that respect;

V.	concerning sources and consistency of statistical data, to review and complete accordingly the statistical indicators included in the ILO technical note, which are used by the Committee of Ministers to monitor key trends in poverty and welfare rates in Ireland.



	
DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security 
by Italy 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 21 January 1978 has been binding on Italy, which ratified it on 20 January 1977;

Whereas, when ratifying the Code, the Government of Italy stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Italy submitted its 32nd annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes,

I.	concerning Part V (Old-age benefit) of the Code, Article 29(2)(a), Reduced benefit after 15 years of insurance:

i.	that the 32nd report states that, according to Law No. 214/2011, for workers insured after 1 January 1996 (defined-contribution system) the minimum qualifying period is 20 years (1,040 weeks) of contributions, provided that the amount of pension must not be less than 1.5 times the minimum monthly amount of social allowance (€752.85 in 2017). Workers insured after 1 January 1996 with less than 20 years of contributions are entitled to a pension at the age of 70 years and 7 months (from 1 January 2016 to 31 December 2018), if they have accrued at least five years of effectively paid contributions, regardless of the amount of the pension. In 2015, the Committee of Ministers observed that these provisions effectively deprive workers insured after 1 January 1996 of their right acquired under Article 29(2)(a) of the Code to a reduced old-age pension at the statutory pension age after having completed a maximum qualifying period of 15 years of contributions. These workers will have no pension rights whatsoever during the period of four years separating the statutory retirement age from the age of 70 years and 7 months, when the law will allow them to claim a pension with insufficient years of contributions;

ii.	The Committee of Ministers notes however from the 31st report that, in derogation from Law No. 214/2011, the provisions of section 2(3) of Legislative Decree No. 503/1992, which provides more favourable conditions for a “discontinuous worker”, shall continue to apply. Such workers may retire with 15 years of contributions, provided that they have 25 years of insurance history (anzianità contributiva); the worker must have accrued his/her first contribution at least 25 years before retirement and have at least ten years with less than 52 accrued contributions;

II.	concerning Part VI (Employment injury benefit), Article 34, Types of medical care benefits, the 31st report (2016) on the Code states that, according to Legislative Decree No. 502/1992, the Essential Levels of Health Care (ELHC) constitute an instrument which establishes a minimum standard of health care in Italy. The report specifies the types of medical care benefits which are excluded from the ELHC, and indicates that some medical services are provided for small payments (tickets). The Committee of Ministers notes from the Mutual Information System on Social Protection (MISSOC) database that the National Institute for Insurance against Employment Injuries (INAIL) is in charge of providing medical services;

III.	concerning Part VIII (Maternity benefit), Article 51 of the Code, Length of the qualifying period, the government is requested to provide further information as indicated below;

IV.	concerning Article 71(3) of the Code, General responsibility of the State for the due provision of benefits, the 31st report states that maternity benefits are paid by the INPS, but that for a woman employee the benefit is paid by an employer in advance. The Government is asked to provide further clarifications as indicated below;

V.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, Determination of the reference wage, that in its previous Resolution CM/ResCSS(2017)10, the Committee of Ministers  recommended all Contracting Parties, including Italy, to compare the data on reference wages for 2014 given in their reports with the figures presented in the new Eurostat Structure of Earnings Survey (SES) of 2016 and referred the Government to the table annexed to the report of the ILO Committee of Experts on the application of Conventions and Recommendations, which highlighted instances where such figures appear to be substantially higher than the corresponding reference wage determined by the Government. The Committee of Ministers draws the Government’s attention to the fact that the reference wages of level I and III workers in metal industries determined by the Government are substantially lower than the average gross wage of an unskilled and a skilled male worker determined on the basis of Eurostat data under option (b) of Articles 66(4) and 65(6), respectively;

VI.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line;

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of minimum benefit calculated as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”;

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). 

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8)). For the relevant statistical indicators concerning income, poverty and wages the Government may wish to refer to the ILO technical note;

VII.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabiliser in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and for giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;

VIII.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, as indicated in Resolution CM/ResCSS(2017)10, the ILO Committee of Experts on Conventions and Recommendations has consolidated the information provided in the previous reports on the Code and relevant ILO social security Conventions during the period 2006–16. The resulting consolidated report, transmitted to the government, contains all the relevant information provided by Italy over the past decade on the application of these instruments and improves the quality of reporting in terms of the completeness and consistency of the information available, coherence across different schemes and benefits providing protection, and the efficacy of the regulatory framework governing the national social security system. The consolidated report reveals certain information gaps and requests for clarification by the Government; 

The Committee of Ministers points out that, having once the reviewed and updated the consolidated report, the Government can henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly in the consolidated report annual updates on new developments in national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;

Finds that the law and practice in Italy continue to give full effect to Parts VI, VII and VIII of the Code and that they also ensure the application of Part V, subject to re-establishing the right to a reduced pension after 15 years of contributions;

Decides to invite the Government of Italy:

I.	concerning Part V (Old-age benefit) of the Code, Article 29(2)(a), Reduced benefit after 15 years of insurance:

i.	considering that the above-mentioned gap in protection is incompatible with the Code, to re-establish the right of all persons protected under Part V to a reduced social insurance pension after 15 years of contributions;

ii.	taking into account the particularities of the Italian labour market, to explain in its next report to what extent the derogation with respect to discontinuous workers serves the purpose of Article 29(2)(a) and permits to close the above-mentioned gap in protection;

II.	concerning Part VI (Employment injury benefit), Article 34, Types of medical care benefits, to confirm in its next report that the National Institute for Insurance against Employment Injuries (INAIL) provides all types of medical care benefits mentioned in Article 34(2)(b), (c) and (e) of the Code without any cost-sharing by the victims of employment injuries;

III.	concerning Part VIII (Maternity benefit), Article 51 of the Code, Length of the qualifying period, to indicate in its next report the qualifying period required for entitlement to maternity benefit;

IV.	Article 71(3) of the Code, General responsibility of the State for the due provision of benefits, to clarify in its next report who is in charge of actually paying maternity benefit and explain whether the INPS will ensure payment of maternity benefit to the beneficiary in case of the employer’s failure to pay;

V.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, Determination of the reference wage, to confirm in its next report that the wages of level I and III metalworkers are the appropriate proxies for the reference wages of unskilled and skilled workers determined by using ISCO 08 Major groups 9 (Elementary occupations) and 7 (Craft and related trades workers), and to explain the above-mentioned differences, particularly if the replacement rate of benefits recalculated on the basis of the SES reference wage would not attain the percentage prescribed by the Code;

VI.	concerning application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The government is also requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children;

VII.	concerning national social protection floors (SPFs), to include in its next report on the Code an overview of the state of construction of national SPFs and explain future policies in that respect;

VIII.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, to provide the above-mentioned missing information, technical clarifications, provisions of the national legislation and updated statistics. 


DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security and its Protocol
by Luxembourg 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), as modified by the provisions of its Protocol (hereinafter referred to as the “Protocol”), and with a view to supervising the application of these two instruments by the Contracting Parties;

Whereas the Code and the Protocol, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 4 April 1969 have been binding on Luxembourg, which ratified them on 3 April 1968;

Whereas, when ratifying the Code and the Protocol, the Government of Luxembourg stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code, as modified by the Protocol:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, as modified by the Protocol, the Government of Luxembourg submitted its 49th annual report on the application of the Code, as modified by the Protocol, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes:

I.	concerning Part VII (Family benefit), Article 44 of the Code, as amended by the Protocol, Calculation of benefit, the report indicates that the Family Benefits Act of 23 July 2016 made changes in the family policy: the previous rule of the differentiation in the amount of child benefit according to the number of children in a family was abrogated and replaced by a fixed amount of the family benefit of €265 per child; 

II.	concerning Article 68, Suspension of benefit, the report states that the family benefit could be ceased as a result of terminating study at school;

III.	concerning Part XI (Standards to be complied with by periodical payments), application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65), flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67). Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of regular benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low-wage earners, even below the poverty line. 

According to the Code, the amount of a guaranteed minimum cash benefit, in whichever form it takes, shall not be less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. This adequacy criteria comes forward when the amount of the minimum benefit calculated as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to a point incompatible with living in “health and decency”. 

With respect to maintaining the family of the beneficiary in conditions of health, the minimum benefit shall be sufficient to cover the required cost sharing by the beneficiary in the medical care guaranteed to his or her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1).  With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or a similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of the acquired social and insurance status, including rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation, or both, applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of the long-term contingencies shall be adjusted to the cost of living (Article 66(8)). For the relevant statistical indicators concerning income, poverty and wages, the Government may wish to refer to the ILO technical note;

IV.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined together to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and for giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. This Survey will contain a chapter summarizing the current experience of European countries in building national SPFs, identifying gaps in, and barriers to, protection, and highlighting the most effective and efficient combination of basic social security guarantees.
 
V.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, as indicated in CM/ResCSS(2017)11, the ILO Committee of Experts on Conventions and Recommendations (CEACR) has consolidated the information provided in the previous reports on the Code and ILO social security Conventions during the period 2006–17. The resulting consolidated report, transmitted to the government, contains all the relevant information provided by Luxembourg over the past decade on the application of these instruments and improves the quality of reporting in terms of the completeness and consistency of the information available, coherence across different schemes and benefits providing protection, and the efficacy of the regulatory framework governing the national social security system. The consolidated report reveals certain information gaps and requests for clarification by the Government; 

The Committee of Ministers points out that, having once reviewed and updated the consolidated report, the Government may henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly in the consolidated report annual updates on new developments in national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;

Finds that law and practice in Luxembourg continue to give full effect to the provisions of the Code and the Protocol;

Decides to invite the Government of Luxembourg:

I.	concerning Part VII (Family benefit), Article 44 of the Code, as amended by the Protocol, Calculation of benefit,	to recalculate in its next report the total value of the family benefit in accordance with Article 44 of the Code, as amended by the Protocol; 

II.	concerning Article 68, Suspension of benefit, to explain in its next report how the above-mentioned rule is applied in practice, indicating in particular whether the fact of leaving the school before graduation automatically results in the stoppage of payment;

III.	concerning Part XI (Standards to be complied with by periodical payments), application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees in Luxembourg comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Government is also requested to indicate whether, conceptually and institutionally, the existing minimum social security guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network covering all residents and children;

IV.	concerning national social protection floors (SPFs), to give in its next report on the Code an overview of the state of construction of national SPFs and explain its future policies in that respect;

V.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code to provide the above-mentioned missing information, technical clarifications, provisions of the national legislation and updated statistics;



DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security and its Protocol
by Norway 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), as modified by the provisions of its Protocol (hereinafter referred to as the “Protocol”), and with a view to supervising the application of these two instruments by the Contracting Parties;

Whereas the Code and the Protocol, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since that date have been binding on Norway, which ratified them on 25 March 1966;

Whereas, when ratifying the Code and the Protocol, the Government of Norway stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts: 

Parts of the Code:
– Part II on “medical care”,
– Part IV on “unemployment benefit”,

Parts of the Code, as modified by the Protocol:
– Part III on “sickness benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VII on “family benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, as modified by the Protocol, the Government of Norway submitted its 50th annual report on the application of the Code, as modified by the Protocol, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes,

I.	concerning Part V (Old-age benefit), Article 26(2) of the Code, as amended by the Protocol, Pension age, that in its Resolution CM/ResCSS(2017)13, the Committee of Ministers noted that the effective age of retirement in Norway for all persons protected whose earnings do not exceed those of the skilled worker would be 67 years, which is higher than the 65 years set by the Code. The Government explains in this respect that the number of residents who were 67 years or older corresponds to approximately 21 per cent of the number of residents aged 15 to 67 years, which is more than the 10 per cent required by Article 26(2) of the Code to justify an increase of the pensionable age above 65 years. The Committee of Ministers points out that in such a situation the Protocol has amended Article 26(2) of the Code so as to establish additional protection for manual workers by expressly prohibiting the increase of the pension age beyond 65 years where employees only are protected under the Code, as in Norway. The Committee of Ministers notes that the requirements of the Protocol are much more stringent than those of Article 15 of Convention No. 128, which offers Norway the possibility to justify the higher pension age by demonstrating statistically the need for such measure on the basis of the demographic, economic and social criteria showing in particular the ability of older employees to stay in the labour market after reaching 65 years; 

II.	concerning Part VI (Employment injury benefit), as amended by the Protocol, Article 36(2) and (3), Degree of incapacity, that according to the report, section 12-17 of the National Insurance Act prescribes a minimum of 30 per cent loss of earning capacity for granting disability benefits in case of employment injury. Loss of income capacity up to 30 per cent is compensated by the mandatory Occupational Injury Insurance Scheme (yrkesskadetrygdloven), which is outside the framework of the National Insurance Scheme. The Committee of Ministers notes therefore that Part VI of the Code is applied in Norway by a combination of benefits provided by the National Insurance Scheme and the Occupational Injury Insurance Scheme. The Committee of Ministers draws the Government’s attention to its general responsibility under Article 71 of the Code for the proper management of the insurance schemes concerned in the application of the Code, the administration of which is not entrusted to the public authorities;

III.	concerning Part VII (Family benefit) of the Code, as amended by the Protocol, Articles 43 (Qualifying period) and 44 (Total value of benefits granted), that the report states that, in 2016, the total amount of cash benefits granted in respect of children of the persons protected was 15,042,660,000 Norwegian krone (NOK);

IV.	concerning Part XI (Standards to be complied with by periodical payments), Articles 66 and 67, application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of the social protection floor (SPF) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line;

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of an ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria for measuring adequacy of social security benefits come forward in particular when the amount of minimum benefit calculated as a percentage of the reference wage of an ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”.

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his/her family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost sharing by the beneficiary in the medical care guaranteed to his/her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)).

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation, or both, applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8));

V.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers considers that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarize the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO ;

VI.	concering Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, the Government states that it has received the consolidated report on the Code and ILO social security Conventions and appreciates this valuable tool, which in the long run could reduce the total workload associated with the reports on the implementation of the social security instruments which Norway has ratified, and strengthen consistency in the reporting. According to the Government, the consolidated report could serve not only as Norway’s report on the Code and its Protocol, but also as its report on the implementation of ILO Conventions Nos 12, 42, 102, 128, 130, 168 and 183. In view of the fact that the first update of the consolidated report will require a great deal of work, the Government intends to update the consolidated report in time for the 2018 reporting cycle. The Committee of Ministers observes that the consolidated report, reviewed and updated by the Government, greatly improves the quality of reporting in terms of completeness and consistency of the information provided and permits a comprehensive analysis of the performance of the national social security system and the effectiveness of its legal framework. The Committee of Ministers points out that, having once reviewed and updated the consolidated report, the Government can henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly into the consolidated report annual updates on new developments in the national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;

Finds, as a result of its examination and on the basis of the detailed supplementary information provided by the Government, that the law and practice in Norway continue to give full effect to all Parts of the Code and the Protocol, which have been accepted. The Committee of Ministers will examine the detailed calculations of the replacement level of benefits in the context of the next report on the application of the Code;

Decides to invite the Government of Norway:

I.	concerning Part V (Old-age benefit), Article 26(2) of the Code, as amended by the Protocol, Pension age, to demonstrate in its next report that employees of 65–67 years of age maintain their working capacity and employability, and are not subject to discrimination on the grounds of age in the Norwegian labour market;

II.	concerning Part VI (Employment injury benefit), as amended by the Protocol, Article 36(2) and (3), Degree of incapacity, to specify in its next report the conditions of entitlement, the form (periodical payment or lump sum) and the amount of compensation granted by the Occupational Injury Insurance Scheme in cases of permanent partial incapacity below 30 per cent;

III.	concerning Part VII (Family benefit) of the Code, as amended by the Protocol, Articles 43 (Qualifying period) and 44 (Total value of benefits granted), to indicate in its next report what cash benefits (for example, family allowance, benefits to single parents, advance payment of child maintenance, cash benefits for families with small children) have been included in the calculation of the above-mentioned total amount and with respect of children of up to what age;

IV.	concerning Part XI (Standards to be complied with by periodical payments), Articles 66 and 67, application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children; 

V.	concerning national social protection floors (SPFs), to give in its next report on the Code an overview of the state of construction of national SPFs and explain future policies in that respect;



DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security and its Protocol
by the Netherlands 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), as modified by the provisions of its Protocol (hereinafter referred to as the “Protocol”), and with a view to supervising the application of these two instruments by the Contracting Parties;

Whereas the Code and the Protocol, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since that date have been binding on the Netherlands, which ratified them on 16 March 1967;

Whereas, when ratifying the Code and the Protocol, the Government of the Netherlands stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code, as modified by the Protocol:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, as modified by the Protocol, the Government of the Netherlands submitted its 50th annual report on the application of the Code, as modified by the Protocol, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the has ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes:

I.	concerning Article 74, reporting on the Code, with reference to Resolution CM/ResCSS(2017)12, the Committee of Ministers notes the Government’s statement that the consolidated report would be completed and updated before January 2018. The Committee of Ministers hopes that the updated consolidated report will contain full explanations and references to concrete provisions of national laws and regulations showing, in particular, how effect is given to the following provisions of the Code, for which the reports on the Code and ILO social security Conventions in the period 2006–16 contain no relevant information. The Committee of Ministers points out that, having once reviewed and updated the consolidated report, the Government may henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly into that report annual updates on new developments in national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;

II.	concerning adjustment of benefits to the cost of living (Part XI of the consolidated report), Article 65(10), Article 66(8) of the Code, the government is requested to provide further information, as indicated below;

III.	concerning suspension of benefit (Part XIII of the consolidated report), Article 68 of the Code, the government is requested to provide further information, as indicated below;

IV.	concerning collective financing of social security schemes (Part XIII of the consolidated report), Article 71(2) of the Code, that the government is requested to provide further information as indicated below;

V.	concerning Part IV (Unemployment benefit) of the Code, Article 24 (Minimum duration of benefit) in conjunction with Article 23 (Qualifying period), that according to the consolidated report, a person who has been employed for at least 26 out of 36 weeks before the first day of unemployment will receive benefit under the Unemployment Insurance Act (WW) up to a maximum of three months, which fulfils the requirement of the Code of ensuring the minimum of 13 weeks of benefit, but falls short of the 21 weeks (five months) of benefit required by the Protocol. However, the duration of the WW benefit will then be dependent on the employment history. The benefit will be payable for as many months as the number of years in employment up to a maximum period of 38 months (24 months as of 2019). The 50th annual report states that, as from 1 January 2016, according to the changes in the Unemployment Insurance Act there are new rules on accrual of the time for unemployment benefit. During the first ten years of employment, one month of unemployment benefit is accrued for each year of employment. The Committee of Ministers understands therefore that to become entitled to the minimum of 21 weeks of benefit guaranteed by the Protocol, the employee concerned needs to complete a qualifying period of two years and 26 weeks of employment. The Committee of Ministers considers such qualifying period to be excessive in terms of Article 23 of the Code and the current practice in the majority of the European countries, where the qualifying period normally does not exceed one year of employment. On the other hand, the Committee of Ministers notes that the initial qualifying period of 26 weeks to obtain three months of benefit is substantially shorter than the European average, ensuring minimum protection to a larger number of workers;

VI.	concerning Article 68(f), Sanctions for misconduct, that, according to section 24(2) of the Unemployment Insurance Act, an employee is considered to be culpably unemployed when the unemployment occurred due to compelling reasons as mentioned in section 678 of Book 7 of the Civil Code and the employee is culpable for becoming unemployed. Among such compelling reasons, section 678(k) and (l) mentions cases when the employee “neglects his duties in a flagrant way” or “is not able to perform his duties due to his own recklessness”. Taking into account that neglect and recklessness on the part of the employee leading to dismissal may not necessarily constitute “wilful misconduct”, which alone may be sanctioned under Article 68(f) of the Code, the Government in a special letter has drawn the attention of the Institute for Employee Benefit Schemes (UWV) to the obligation of the Netherlands under the Code to apply sanctions only in cases where neglect or recklessness amounted to wilful misconduct directly causing unemployment of the person concerned. With regard to monitoring the effect of this letter and compiling statistics on the number of such cases, according to the statistics supplied in the 50th annual report, in 2016 misconduct was found in 96,160 cases. In 53,630 cases, the benefit was temporarily suspended for 66 days on average, and in 5,942 cases payment was permanently discontinued. The Committee of Ministers notes from these numbers that sanctions for misconduct are being used by the UWV on a large scale without any legal safeguards or assurances from the Government that they are being applied only to cases of wilful misconduct;

VII.	concerning Part V (Old-age benefit), Article 28(b) of the Code, as amended by the Protocol that the government is requested to provide additional information as indicated below

VIII.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65), flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists in applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of an earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by Code to the concept of social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line;

According to the Code, the amount of a guaranteed minimum cash benefit, in whichever form it takes, shall not be less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to a point incompatible with living in “health and decency”.

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his or her family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost sharing by the beneficiary in the medical care guaranteed to his or her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)).

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or a similar income threshold, preventing vulnerability and social exclusion. The entitlement to minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8)). For the relevant statistical indicators concerning income, poverty and wages, the Government may wish to refer to the ILO technical note;

IX.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabiliser in times of crisis and beyond. The Committee of Ministers considers that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. Once ratified, the non-retrogression logic of the Code moves them to more advanced options, which automatically produce the “lifting all floors” effect. With this understanding in mind, the Committee of Ministers notes that in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;

Finds that law and practice in the Netherlands give full effect to all accepted Parts of the Code and the Protocol;

Decides to invite the Government of the Netherlands:

I.	concerning adjustment of benefits to the cost of living, Article 65(10), Article 66(8) of the Code, to supply the statistical data on the adjustment of the old-age, invalidity and survivors’ benefits over the period of 2011–16, in accordance with Title VI of Article 65 of the Code;

II.	concerning suspension of benefit, Article 68 of the Code, to explain in detail the grounds for the suspension or reduction of benefits applied in national law and practice with regard to social security schemes giving effect to Parts II (Medical care), V (Old-age benefit), IX (Invalidity benefit) and X (Survivors’ benefit);

III.	concerning collective financing of social security schemes, Article 71(2) of the Code, to demonstrate that the total of the insurance contributions borne by the employees protected do not exceed 50 per cent of the total of the financial resources allocated to the protection of employees and their wives and children, as requested in the report form on the Code;

IV.	concerning Part IV (Unemployment benefit) of the Code, Article 24 (Minimum duration of benefit) in conjunction with Article 23 (Qualifying period), to explain, in the light of the particularities of the Dutch labour market, whether the above-mentioned correlation of the duration of unemployment benefit with the duration of the qualifying period ensures better protection against unemployment than the standard parameters established in Articles 23 and 24 of the Code, as amended by the Protocol;

V.	concerning Article 68(f), Sanctions for misconduct, taking into account that the Code does not permit leaving the decision-making on the application of sanctions to the entire discretion of the social security administration, to highlight in its next report those provisions in the guidelines to the deciding officers issued by the Institute for Employee Benefit Schemes (UWV) that would require them, before deciding on the suspension of benefit, to ascertain that the misconduct was wilful and has directly caused the contingency in question;

VI.	concerning Part V (Old-age benefit), Article 28(b) of the Code, as amended by the Protocol, to indicate in its next report how effect is given to this provision of the Protocol which requires that prescribed classes of employees shall be guaranteed an old-age pension without means tests after 30 years of insurance or 20 years of residence;

VII.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The government is requested to indicated whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children:

VIII.	concerning national social protection floors (SPFs), to include in its next report on the Code, an overview of the state of construction of national SPFs and explain future policies in that respect.


DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security and its Protocol
by Portugal 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), as modified by the provisions of its Protocol (hereinafter referred to as the “Protocol”), and with a view to supervising the application of these two instruments by the Contracting Parties;

Whereas the Code and the Protocol, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 16 May 1985 have been binding on Portugal, which ratified them on 15 May 1984;

Whereas, when ratifying the Code and the Protocol, the Government of Portugal stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts:

Parts of the Code:
– Part II on “medical care”,
– Part VIII on “maternity benefit”,

Parts of the Code, as modified by the Protocol:
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VII on “family benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit ”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, as modified by the Protocol, the Government of Portugal submitted its 32nd annual report on the application of the Code, as modified by the Protocol, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

 Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes:

I.	concerning Part V (Old-Age Pension) of the Code, Article 26, as amended by the Protocol, Pensionable age, taking into account that the capacity for work of manual employees, who constitute the main category of the persons protected, is likely to decrease after 65 years, the Protocol to the Code established for them a higher standard of protection by expressly prohibiting the increase of the pension age above 65 years where the pension scheme protects employees only. The Committee of Ministers notes that Article 26(2) of Convention No. 102 permits the retirement age to be increased only with due regard to the real capacity for work of elderly persons in the country. With respect to these requirements, the report indicates that, in accordance with Decree No. 99/2017 of 7 March 2017, the pension age in Portugal has been fixed for 2018 at 66 years and 4 months. With regard to the statistical data justifying the increase of the pension age in relation to the working capacity of older persons, the Government presents statistics on life expectancy at age 65, healthy life expectancy (HLE) at age 65, and labour market participation for persons above 65. The Committee of Ministers notes from these statistics that the HLE of men at age 65 has been rapidly decreasing from 9.9 years in 2012 to only 6.9 years in 2014, while the activity rate for persons aged 65 or more during the same period fell from 14.6 per cent to 11.9 per cent. The Committee of Ministers observes that these negative trends show the marked decrease of the physical ability of workers over 65 years of age to stay in the labour market and their very low employability at that age, and cannot justify the increase of the pension age beyond 65 years. The Committee of Ministers understands, therefore, that the decision to increase the pension age has been taken by the Government for purely financial reasons in disregard not only of the legal obligations of Portugal under Convention No. 102 but also of its basic duty of social responsibility and care for elderly workers which underpin the Code;

II.	concerning Article 28 (Calculation of benefit) in conjunction with Article 29 (Length of the qualifying period), that the calculation on the replacement rate of the old-age benefit is made for a standard beneficiary with 40 years of qualifying period instead of 30 years prescribed by Article 29(1)(a) of the Code;

III.	concerning Part X (Survivors’ benefit), Article 62 as amended by the Protocol, Calculation of benefit, the 33rd annual report indicates that the replacement rate of the survivors’ benefit for a standard beneficiary with 15 years of contributions is 43.5 per cent of the reference wage, which is less than the 45 per cent required by the Protocol to the Code;

IV.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, Reference wage, that explanations are provided which concern the differences in the reference wage determined by the Government and on the basis of the Eurostat Structure of Earnings Survey (SES) of 2016 as well as the calculations of the replacement rates of benefits on the basis of the SES data;

V.	concerning Article 66(8), Adjustment of pensions to the cost of living, in reply to the Resolution CM/ResCSS(2017)14, the report states that the past strong international pressure related to deficit control and the sustainability of the debt path lead to the implementation of several reforms with the aim of improving the long-term sustainability of the pensions system, with a more limited impact on poverty reduction. Thus, for budgetary reasons, rules for updating pensions and the Social Support Index (IAS) were temporarily suspended from the beginning of 2010. In 2016, the automatic mechanism for the IAS and pensions updating was finally re-established, and in 2016 and 2017 both the IAS and pensions were updated under a “no policy change” general rule that took into account changes in the rate of the consumer price index (CPI) and of the gross domestic product (GDP). Moreover, an extraordinary increase of up to €10 on pensions frozen during the suspension of the automatic mechanism for pensions updating was also approved in order to “compensate” the loss of pensions’ purchasing power during the crisis, since between 2012 and 2016 only lower pensions indexed to the IAS, both contributory and non-contributory, were exceptionally updated above the inflation rate. The Committee of Ministers observes that adjustment of pensions according to the “no policy change” general rule would permit the maintenance by pensioners of their purchasing power vis-à-vis inflation in line with Article 66(8) of the Code. However, it would not be sufficient in itself to restore the purchasing power of pensions lost since 2010 and stop the growing impoverishment of the Portuguese population over 65 years of age. According to the statistics given in the report, the percentage of older people living at-risk-of-poverty has increased from 14.6 per cent in 2012 to 18.3 per cent in 2015;

VI.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65), flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists in applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of social protection floors (SPFs) taken as a fundamental element of a national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of the minimum benefits for the application of the Code has been growing steadily, inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line; 

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall not be less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”. 

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his or her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). 

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of acquired social and insurance status, including rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of the minimum benefits in respect of the long-term contingencies shall be adjusted to the cost of living (Article 66(8));

VII.	concerning social security and poverty reduction, the report indicates that, according to the 2016 EU Statistics on Income and Living Conditions (EU–SILC) survey definitive data, published in 2017, in 2015, 19 per cent of residents were at risk of poverty or social exclusion, 0.5 percentage points less than in the previous year. Children remain particularly vulnerable to poverty (22.4 per cent), while poverty among older people increased to above that of the working-age population (18.3 per cent and 18.2 per cent respectively). The general improvement of poverty and social exclusion indicators is in line with labour market improvements, particularly with the sustained fall in the unemployment rate. In addition, several measures in the area of social security and assistance were adopted in 2016 and 2017 by the new Portuguese Government to improve social conditions of people living in low-income households. To tackle poverty both the equivalence scale and reference value of the social integration income (RSI) were modified and updated. These measures are expected to widen the coverage of the minimum income scheme, as well as to improve life conditions in households whose income is considerably below the poverty threshold, especially larger households. Although the RSI in itself is not sufficient to reduce the risk of poverty, it plays an important role in mitigating the intensity and severity of poverty. Given the large proportion of children at risk of poverty or social exclusion, in January 2016 monthly child benefits were increased by between 2 per cent and 3.5 per cent, and the extra income given to lone parent families rose from 20 per cent to 35 per cent. New updates of these social benefits were approved in 2017 in order to reinforce social protection coverage. As concerns older people, the reference value of the solidarity supplement for the elderly (CSI) was increased from €4,909 in 2015 to €5,084 in 2017. The CSI is specially targeted to reduce the at-risk-of-poverty rate of elderly persons, so the Government is expecting an inversion of the growth of poverty in this social group in future years. For this purpose, in 2017, the Government launched a national awareness campaign to reduce the non-take-up of the CSI ;
The Committee of Ministers takes due note of the efforts taken by the Government to stop the propagation of poverty and reverse this trend, at least with respect to children and the working-age population, if not yet for older people. It observes, however, that the relatively high percentage of people at risk of poverty and social exclusion in all three age groups shows the persistent need to strengthen the capacity of the Portuguese social security system to maintain the persons protected above the poverty threshold in conditions of health and decency guaranteed by the Code. With reference to its Resolution CM/ResCSS(2017)14 requesting the national and ILO actuaries to assess such capacity of the Portuguese social security system, the Committee of Ministers draws the Government’s attention to the extensive statistical data collected and analysed in the new edition of the ILO technical note;
VIII.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined together to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability, and social exclusion and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers considers that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarize the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the application of the Social Protections Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;
Finds that the law and practice in Portugal continue to give effect to Parts II and VIII of the Code and Parts III, IV, VII and IX as amended by the Protocol, and that they also apply Parts V and X of the Code as amended by the Protocol, provided that the statutory pensionable age and the replacement rate of the survivors’ benefit are brought in line with the Protocol;

Decides to invite the Government of Portugal:

I.	concerning Part V (Old-Age Pension) of the Code, Article 26, as amended by the Protocol, Pensionable age: 

i.	in order to closely monitor the above-mentioned negative trends regarding the working ability of its older labour force, to collect and produce detailed statistics measuring the working ability, state of health, percentage of persons unable to work, receiving an invalidity benefit or suffering from a limiting chronic illness or disability, as well as the labour market participation, unemployment and employability with respect of the categories of skilled and unskilled manual workers aged 65–67 years including, in particular, those engaged in onerous and hazardous occupations entailing premature physical ageing; 

ii.	in order to assess the social and human consequences of the increased pension age for the main categories of employees protected by the Code, to conduct a social impact assessment of the increase of the pensionable age on the spread of poverty among these categories of workers and their households. In the meantime, the Government is requested to freeze any further increase of the pension age until it has demonstrated statistically that the above-mentioned negative trends of the diminishing working ability of the elderly persons in Portugal are reversed;

II.	concerning Article 28 (Calculation of benefit) in conjunction with Article 29 (Length of the qualifying period), to recalculate in its next report the replacement rate of the old-age benefit accordingly;

III.	concerning Part X (Survivors’ benefit), Article 62 as amended by the Protocol, Calculation of benefit, to indicate in its next report the measures taken or under consideration to raise the replacement rate of the survivors’ benefit to the level required by the Protocol;

IV.	concerning Article 66(8), Adjustment of pensions to the cost of living, to provide in its next report not only the statistics on the adjustment of benefits to inflation for the period 2016–18, but also the information on any additional measures taken to restore the purchasing power of pensions lost since 2010 and to stop the progressive impoverishment of older people in Portugal;

V.	concerning application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the abovementioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children;

VI.	concerning social security and poverty reduction, to build on the above-mentioned initial analysis with a view to making a deeper assessment of the poverty reduction capacity of the social security benefits by the national actuarial authority or any other competent body, particularly in respect of the categories of the population and households most affected by poverty;

VII.	concerning national social protection floors (SPFs), to give in its next report on the Code, an overview of the state of construction of their national SPFs and explain their future policies in that respect.
 

DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by Romania 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”) and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 10 October 2010 has been binding on Romania, which ratified it on 9 October 2009;

Whereas, when ratifying the Code, the Government of Romania stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code: 

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part V on “old-age benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”,

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Romania submitted its 6th annual report on the application of the Code, as modified by the Protocol, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes:

I.	concerning Part II (Medical care), Article 10(1) of the Code, in conjunction with Article 68; Part VIII (Maternity benefits), Article 49, Reduction of medical care, that the consolidated report, as referred to in CM/ResCSS(2017)15, does not contain information on the suspension or reduction of medical care in cases specified in subparagraphs (a)–(g) of Article 68 of the Code and the government is invited to complete this information;

II.	concerning Part XI (Standards to be complied with by periodical payments), Article 65, Replacement rate of old-age benefit, that the replacement rate of an old-age pension after 30 years of insurance calculated by the Government for the standard beneficiary whose reference wage equals 125 per cent of average earnings of all persons protected (€669.30) does not attain the level of 40 per cent prescribed by the Code; 

III.	concerning Article 65(10), adjustment of long-term benefits to the cost of living, that the government is again requested to provide statistical data, as indicated below;

IV.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of the minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line. 

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”.

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). 

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of the acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of the minimum benefits in respect of the long-term contingencies shall be adjusted to the cost of living (Article 66(8)). For the relevant statistical indicators concerning income, poverty and wages, the Government may wish to refer to the ILO technical note;

V.	concerning social security and reduction of poverty, with reference to its Resolution CM/ResCSS(2017)15 requesting the national and ILO actuaries to assess the capacity of the Romanian social security system to maintain the persons protected above the poverty threshold, the Committee of Ministers draws the Governmentʼs attention to the extensive statistical data and its analytical overview included in the ILO technical note. In this respect the Committee of Ministers notes that in 2014 the UN Committee on Economic, Social and Cultural Rights (CESCR, see ILO technical note) considered that the amounts of the minimum wage, minimum pension and certain other social security benefits were not sufficient to ensure to the recipients and their families an adequate standard of living. The CESCR urged Romania to intensify its efforts to combat poverty, especially among the most disadvantaged and marginalized members of the population, to reduce disparities in poverty levels and social care services between regions, and to establish approariate mechanisms for the effective distribution of resources and accountability of local authorities in the delivery of such services. The Committee of Ministers observes that these recommendations are related to its own comments concerning adequacy of the minimum benefits provided in compliance with the Code and the design of the national SPF, which is the subject dealt with below;
VI.	concerning national social protection floors (SPFs), the Committee observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined together to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability, and social exclusion and act as automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers considers that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee notes that, in 2018, on the basis of the Government’s replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey of the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of the European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;
VII.	concerning Part XII (Common provisions), Article 70(2) of the Code, Collective financing of benefits, that the government is asked to provide further information as indicated below; 
VIII.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, that the sixth annual report on the Code duplicates the contents of the consolidated report previously updated and submitted by the Government. The Committee of Ministers points out that, having once reviewed and updated the consolidated report, the Government may fulfil its future reporting obligations under Article 74 of the Code by regularly completing the consolidated report with the information and statistical data on the new developments in the national law and practice which have taken place over the reporting period; The Committee of Ministers hopes in that the seventh annual report on the Code the Government will provide the corresponding updates and explanations included in the consolidated report, paying particular attention to the questions and comments formulated directly in the text of that report and in the present conclusions. In the meantime, the Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code; 

Finds that the law and practice in Romania continue to give effect to the accepted Parts of the Code, subject to receiving an assessment by the national actuarial authority of its capacity to maintain the persons protected above the poverty threshold; 

Decides to invite the Government of Romania: 	 

I.	concerning Part II (Medical care), Article 10(1) of the Code, in conjunction with Article 68; Part VIII (Maternity benefits), Article 49, Reduction of medical care, to provide the above-mentioned missing information. Recalling Resolution CM/ResCSS(2016)15, the Government is also requested to indicate in its next report whether the National Health Insurance Fund has stopped its previous practice of reducing medical care benefit to the minimum package with respect to the persons whose employers have failed to pay the health insurance contributions to the Fund on their behalf;

II.	concerning Part XI (Standards to be complied with by periodical payments), Article 65, Replacement rate of old-age benefit, in order to show compliance with the Code, to recalculate in its next report the pension replacement rate for 2014 on the basis of the reference wage of the skilled male manual employee (€468) obtained from the new Eurostat Structure of Earnings Survey (SES) of 2016;

III.	concerning Article 65(10), adjustment of long-term benefits to the cost of living, to provide in its next report the statistical data required by the report form under Title VI of Article 65 for the period 2011–17;

IV.	concerning application of the Code on the basis of minimum benefits, to assess in its next report on the Code whether and to what extent the existing minimum social security guarantees comply with the abovementioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children;

V.	concerning social security and the reduction of poverty:

i.	to ensure that the above-mentioned data and overview are taken as a starting point for the in-depth assessment of the poverty reduction capacity of the Romanian social security benefits to be carried out by the national actuarial authority or any other competent body;

ii.	to indicate the measures taken for the categories of the population and households that are most affected by poverty, with an indication of the role to reduce poverty assigned to the minimum guaranteed levels of income and social assistance benefits established in Romania. 

VI.	concerning national social protection floors (SPFs) to give in its next report on the Code an overview of the state of construction of national SPFs and explain the future policies in that respect;

VII.	concerning Part XII (Common provisions), Article 70(2) of the Code, Collective financing of benefits, to demonstrate statistically in its next report that the total of the insurance contributions borne by the employees protected does not exceed 50 per cent of the total of the financial resources allocated to the protection of employees and their wives and children under the Code; 

VIII.	concerning Part XIII (Miscellaneous provisions), Article 74(1), Reporting on the Code, to provide the above-mentioned updates and explanations. 



DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by the United Kingdom 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)


The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 13 January 1969 has been binding on the United Kingdom, which ratified it on 12 January 1968;

Whereas, when ratifying the Code, the Government of the United Kingdom stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”;

Whereas the Government of the United Kingdom subsequently accepted Part VII on “family benefit”, on 19 July 1982;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of the United Kingdom submitted its 49th annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes:

I.	concerning Article 74, Reporting on the Code, with reference to CM/ResCSS(2017)21, that the Government thanks the ILO Committee of Experts on the application of Conventions and Recommendations for compiling the consolidated report, and indicated that it would update the relevant sections with the necessary technical clarifications, provisions of the national legislation and statistics, with the aim of submitting the final version by December 2017. The final version would include more information and analytical evidence on a number of questions raised by the Committee of Ministers in its Resolution CM/ResCSS(2017)21, in particular with respect to the application of Parts III and IV of the Code. The Committee of Ministers observes that the consolidated report greatly improves the quality of reporting in terms of completeness and consistency of the information provided and permits a comprehensive analysis of the performance of the national social security system and the effectiveness of its regulatory framework. The Committee of Ministers hopes that the updated consolidated report will contain full explanations and references to concrete provisions of national laws and regulations showing how effect is given to the provisions of the Code mentioned below, for which the necessary information was lacking in the consolidated report. It points out that, having once reviewed and updated the consolidated report, the Government may henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly into the consolidated report annual updates on new developments in national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;

II.	concerning Part II (Medical care), Article 10 of the Code, Essential pharmaceutical supplies, that in reply to the question of how the list of the “essential pharmaceutical supplies” is established in the United Kingdom, the Government states that the National Institute for Health and Care Excellence (NICE) and the Medicines and Healthcare Products Regulatory Agency (MHRA) play an advisory role in the safety and appropriate use of medicine provided by the National Health Service and refers to the official websites of these bodies; 

III.	concerning Part V (Old-age benefit), Article 26(2), Increased pension age:

i.	that in its previous Resolution CM/ResCSS(2017)21, the Committee of Ministers asked the Government to explain whether the decision to increase State Pension age (SPA) beyond 65 years was taken with due regard to the working ability of elderly persons in the United Kingdom. In reply, the Government states that it will provide any research or evidence on the impact of the changing SPA as findings emerge, and refers to the Government’s final report and the two independent reports on these issues, which however do not specifically cover the question of the working ability of older persons. In the absence of any specific studies on this question, the Committee of Ministers understands that the decision to increase the SPA beyond 65 years was taken without any regard to the actual working ability of elderly persons in the United Kingdom. The Government is requested to conduct detailed studies as indicated below. In this connection, the 48th annual report indicated that the Office for National Statistics plans to produce regular publications on healthy life expectancy and disability-free life expectancy broken down by social economic class, which will include the classes of workers engaged in manual labour, and will consider what might be appropriate data and research for understanding the labour market impact on said classes;

ii.	concerning abolition of the default retirement age, regarding the lower retirement ages previously established for certain particularly arduous occupations, the Government indicates that following the abolition of the default retirement age, it is now up to each employer to decide (in accordance with the provisions of the Equality Act 2010) whether to have a fixed occupational retirement age, or whether to make decisions on a case-by-case basis. The Committee of Ministers requests more precise information taking into account that the contingency covered by Part V of the Code shall be survival beyond a “prescribed” age (Article 26(1)). Therefore the age should be determined by, or in virtue of, national laws or regulations (Article 1(a)) but not left “up to each employer to decide”; 
IV.	concerning Article 28(a), Calculation of the retirement pension:
i.	the 48th annual report indicates that the replacement rate of the retirement pension received by a married couple (£190.80 at 2016–17 rates) has been calculated with the addition of Child Benefit and Child Tax Credit in respect of two children (£151.90);
ii.	the Committee of Ministers notes that the weekly rate of the retirement pension for the standard beneficiary comprises £119.30 for a 100 per cent full weekly retirement pension payable to a man with 30 qualifying years for himself plus £71.50 in respect of a wife of pension age or a dependent wife under pension age. It notes however that the full weekly rate of the new State Pension is based on 35 qualifying years of National Insurance contributions or credits;
V.	concerning Parts III, IV, V and VII of the Code, Benefits to be taken into account, with reference to Resolution CM/ResCSS(2017)21, the government is requested to provide further information as indicated below;
VI.	concerning Part XI (Standards to be complied with by periodical payments), Articles 66 and 67, Raising the level of benefits above the poverty line, in its Resolution CM/ResCSS(2017)21, the Committee of Ministers pointed out that the policy of keeping the rates of Statutory Sick Pay (SSP), Employment and Support Allowance (ESA), Jobseeker’s Allowance (JSA) and widow’s benefit below the lowest Eurostat at-risk-of-poverty threshold of 40 per cent of the median equivalized income in the United Kingdom stands in direct contradiction to the objectives of the Code to prevent poverty, and reminded the Government of its responsibility under Articles 66, 67 and 70(3) of the Code to secure these benefits at the level sufficient to maintain the family of the beneficiary in health and decency, but not less than the level calculated in accordance with the requirements of Article 66. In view of the fact that the current rates of these benefits fall much below the minimum rate guaranteed by the Code, the Committee of Ministers requested the Government to undertake an actuarial study on the cost of bringing said benefits to the level guaranteed by the Code and to assess the capacity of the national economy to maintain them above the poverty line. In reply, the Government states that it regularly undertakes assessments of the benefits it provides including of the various income-related and social assistance benefits available for those on low incomes and with limited capital. These studies indicate that working age contributory benefits along with income-related and social assistance benefits for those of working age accounted for almost 3 per cent of the United Kingdom’s gross domestic product (GDP) in 2016. The Committee of Ministers understands from this answer that the current UK Government does not envisage increasing the benefits in question to the minimum prescribed by the Code. For these purposes, the Committee of Ministers again requests the Government to undertake an assessment as indicated below. In this respect, it notes that the United Nations Committee on Economic, Social and Cultural Rights, in its 2016 concluding observations on the application by the United Kingdom of the International Covenant on Economic, Social and Cultural Rights, considered that the United Kingdom does not have a specific definition of poverty and needs to restore the link between the rates of state benefits and the cost of living and guarantee that all social benefits provide a level of benefit sufficient to ensure an adequate standard of living. In this connection, the Committee of Ministers refers the Government to its comments below concerning the role of the minimum benefits in the application of the Code and the national social protection floor (SPF);
VII.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67). Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides also a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a national guaranteed minimum income scheme or a universal social pension. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. Since the global financial crisis, the importance of minimum benefits for the application of the Code has been steadily growing inasmuch as the replacement level of regular benefits in many countries showed a downward trend, often falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line;
According to the Code, the amount of a guaranteed minimum benefit, whichever form it takes, and subject to the means test if applicable, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the amount of the basic income security guarantee shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) in observing the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These adequacy criteria come forward in particular when the level of minimum benefit measured as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”;
With respect to maintaining the family of the beneficiary in conditions of health, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed for his family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1);
With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and be sufficient to maintain the family of the beneficiary above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits for the maintenance of these rights shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8));
VIII.	concerning national social protection floors (SPFs) the Committee of Ministers observes that minimum benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as a fundamental element of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum level of protection. With this understanding in mind, the Committee of Ministers draws attention to the fact that, in 2018, on the basis of the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which paved the way to achieving universal coverage of basic social security guarantees and defined the principles to be applied by the State in exercising its overall and primary responsibility for building SPFs within a comprehensive social security system. This Survey will contain a chapter summarizing the current experience of European countries in building national SPFs, identifying gaps in, and barriers to, protection, and highlighting the most effective design of the comprehensive combination of basic social security guarantees. The government is asked to provide further information as indicated in the question below. For the relevant statistical indicators concerning income, poverty and wages, the Government may wish to refer to the ILO technical note;
Finds that the law and practice in the United Kingdom continue to give full effect to the provisions of Parts II, V and VII of the Code, subject to receiving the information requested but do not ensure the application of Parts III and IV as regards in particular the minimum rate of benefits guaranteed by the Code;

Decides to invite the Government of the United Kingdom:

I.	concerning Part II (Medical care), Article 10 of the Code, Essential pharmaceutical supplies, as the relevant websites do not contain the reply required, to indicate in its next report, with reference to the appropriate provisions of the national legislation, what pharmaceutical supplies are considered essential for the purpose of the medical benefit guaranteed by the Code and to what extent they correspond to the Model List of Essential Medicines established by the World Health Organization; 

II.	concerning Part V (Old-age benefit), Article 26(2), increased pension age:

i.	to conduct, within the review framework of the SPA established by the 2014 Pension Act, detailed studies measuring the working ability, labour market participation rate and worklessness for the categories of workers aged 65–67 years engaged in manual operations and physical labour, which form the bulk of the persons protected under Part V of the Code. With regard to the above-mentioned plans of the Office for National Statistics, the government is requested to indicate in its next report progress achieved in this respect;

ii.	concerning abolition of the default retirement age, to explain in its next report to what extent the contingency of old age where the retirement age is set by the employer conforms to the definition of the contingency given by the Code, what occupational retirement ages have been established by different employers and what is the role of the State Pension age (SPA) in securing, for the persons, protected the provision of old-age benefit in accordance with Part V of the Code; 

III.	concerning Article 28(a), Calculation of the retirement pension: 

i.	taking into account that the standard beneficiary in Part V of the Code is represented by a married couple without children (man with wife of pensionable age), to recalculate in its next report the pension replacement rate accordingly;

ii.	to specify in its next report whether the “retirement pension” means the new State Pension for people reaching state pension age on or after 6 April 2016; 

iii.	to confirm in its next report that the above-mentioned calculations of the pension replacement rate are based on the full rate of the retirement pension payable to a man after 30 and not 35 qualifying years;

iv.	to indicate in its next report the qualifying period, contributory and other conditions of entitlement to which the payment of the pension amount may be subject in respect of a wife.

IV.	concerning Parts III, IV, V and VII of the Code, to indicate in its next report what benefits, increments and supplements, whether contributory or non-contributory, shall be taken into account for the purpose of application of each of the accepted Parts of the Code. The government is requested to specify the criteria used to delimit social security and social assistance benefits, including various tax credits;

V.	concerning Part XI (Standards to be complied with by periodical payments), Articles 66 and 67, Raising the level of benefits above the poverty line, to undertake an assessment of the capacity of the national welfare system to raise the level of the sickness and unemployment benefits above the lowest Eurostat at-risk-of-poverty threshold at least to the minimum level guaranteed by the Code;

VI.	concerning national social protection floors (SPFs), to assess in its next report on the Code whether and to what extent the minimum social security guarantees constituting its SPFs comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions for each of the contingencies in question. The Government is requested to indicate whether, conceptually and financially, the existing minimum benefits are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network of minimum guarantees covering all residents and children.
 


DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by Slovenia 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 27 February 2005 has been binding on Slovenia, which ratified it on 26 February 2004;

Whereas, when ratifying the Code, the Government of Slovenia stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Slovenia submitted its 12th annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes:

I.	concerning Article 74, Reporting on the Code, the Government states that its report contains only basic information on the legislative changes occurred during the reference period. The detailed explanations would be given in the consolidated report, referred to in Resolution CM/ResCSS(2017)16, which is under preparation and expected to be finalised by the end of 2017. The Committee of Ministers takes due note of this information and will undertake a comprehensive examination of the Slovenian social security system and the adequacy of the benefits provided by it once it has at its disposal the consolidated report reviewed and updated by the Government. It observes that the consolidated report greatly improves the quality of reporting in terms of completeness and consistency of the information provided and permits a comprehensive analysis of the performance of the national social security system and the effectiveness of its regulatory framework. The Committee of Ministers points out that, having once reviewed and updated the consolidated report, the Government may henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly in the consolidated report annual updates on the new developments in the national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;

II.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65, 66 and 67, Establishment of a new amount of basic minimum income, that the 12th report highlights important changes in social assistance based on new estimates of the minimum costs of living and the establishment of a new amount of basic minimum income under Article 8 of the Social Assistance Payments Act. The December 2016 amendment of this Act improved the social situation of older people living below the poverty threshold by encouraging them to take up financial social assistance and supplementary allowance in case of need. Reorganisation of the social work centres planned for 2017–18 will improve the accessibility of social assistance services and efficiency of social transfers. The Act Amending the Pension and Disability Insurance Act, which has entered into force in October 2017, introduced a minimum old-age or disability pension of €500 if the pension calculated according to the statutory defined period of service does not reach this amount. Persons already retired as well as persons entering retirement according to the new legislation are entitled to the minimum old-age or disability pension under conditions to be described in detail in the consolidated report. Taking into account the new amount of basic minimum income established under Article 8 of the Social Assistance Payments Act, the Government is asked to provide further information as indicated below. In this connection, the Committee of Ministers refers the Government to its comments below concerning the role of the minimum benefits in the application of the Code and national social protection floors (SPFs). For the relevant statistical indicators concerning income, poverty and wages, the Government may wish to refer to the ILO technical note;

III.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by Code to the concept of social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of the minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line. 

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”. 

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). 

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of the acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of the minimum benefits in respect of the long-term contingencies shall be adjusted to the cost-of-living (Article 66(8));

IV.	concerning national social protection floors, (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined together to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability, and social exclusion and act as automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO Member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey of the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of the European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;

V.	concerning adjustment of pensions, Articles 65(10), 66(8) of the Code, that, according to article 65 of the Act concerning Implementation of the Republic of Slovenia Budget for 2014 and 2015, the indexation of pensions and other benefits was temporarily suspended until 31 December 2015. According to the 12th report, the restriction of pension indexation due to austerity measures was stopped in 2016. In 2016 and 2017 the real pension indexation was higher than envisaged by the budget implementing acts for these years. The percentage applicable to the pension indexation also applies to the indexation of all allowances under the disability insurance, even if they were granted according to the previous regulations. The Committee of Ministers welcomes these developments and asks the government to provide further information as indicated below;

Finds that law and practice in Slovenia continue to give full effect to Parts II, III, V, VII, VIII and X of the Code and that they also ensure the application of Parts IV and VI, subject to bringing the grounds for suspension of benefits in line with Article 68 of the Code; 

Decides to invite the Government of Slovenia:

I.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65, 66 and 67, Establishment of a new amount of basic minimum income, to demonstrate in its next report that the national social security system is capable of maintaining the persons protected above the national poverty level in conditions of health and decency guaranteed by the Code. The government is also requested to report the specific measures taken for the categories of the population and the households that are most affected by poverty;

II.	concerning application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children; 

III.	concerning national social protection floors (SPFs), to give in its next report on the Code an overview of the state of construction of national SPFs and explain the future policies in that respect; 

IV.	concerning adjustment of pensions, Articles 65(10), 66(8) of the Code, to indicate in its next report any additional measures planned or contemplated to restore the purchasing power of pensions lost as the result of the suspension of indexation in the previous years.


DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security and its Protocol
by Sweden 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), as modified by the provisions of its Protocol (hereinafter referred to as the “Protocol”), and with a view to supervising the application of these two instruments by the Contracting Parties;

Whereas the Code and the Protocol, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since that date have been binding on Sweden, which ratified them on 25 September 1965;

Whereas, when ratifying the Code and the Protocol, the Government of Sweden stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts:

Parts of the Code:
– Part II on “medical care”,
– Part VIII on “maternity benefit”,

Parts of the Code, as modified by the Protocol:
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VII on “family benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, as modified by the Protocol, the Government of Sweden submitted its 50th annual report on the application of the Code, as modified by the Protocol, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017, were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;   

Notes:

I.	concerning Article 74, Reporting on the Code, that in its 50th report on the Code, with reference to CMResCSS(2017)18, the Government stated, that it appreciates the work done by the ILO in producing the consolidated report, which, once completed, will be a useful tool for understanding the Swedish social security system. The consolidated report reveals certain information gaps and comments for the attention of the government. Taking into account that completion of the consolidated report requires substantial time and work, the Government intends to send the updated consolidated report to the Council of Europe and the ILO Committee of Experts by the end of 2017. The Committee of Ministers hopes that the updated consolidated report will contain full explanations and references to concrete provisions of national laws and regulations showing how effect is given to the provisions of the Code mentioned below, for which the necessary information was lacking in the consolidated report. The Committee of Ministers points out that, having once reviewed and updated the consolidated report, the Government may henceforth fulfil its future reporting obligations under Article 74 of the Code by including directly in the consolidated report annual updates on new developments in national law and practice which have taken place over the reporting period. The Committee of Ministers notes the possibility for the government to request the ILO to conduct a training workshop on how to use the consolidated report and ILO technical note, with a view to simplifying the reporting obligations on the Code;

II.	concerning Part II (Medical care), Article 8 of the Code read together with Article 68, Contingencies covered, that the government is requested to provide additional information as indicated below;
 
i.	with regard to Article 10(1), Types of medical care, that the government is requested to provide further information as indicated below;

ii.	with regard to Article 10(3), Objectives of medical care, that the government is requested to provide information as indicated below;

iii.	with regard to Article 10(4), Promotion of the general health services; Article 11, Length of the qualifying period; Article 12 of the Code, Minimum duration of benefit; Article 17, Length of the qualifying period, that the government is requested to provide information as indicated below;

III.	concerning Part III (Sickness benefit), Article 14, Contingency covered, that the government is requested to provide additional information as indicated below;

IV.	concerning Article 70(3), Due provision of benefits, the consolidated report states that for the first 14 days of illness the responsibility to pay sick pay is on the employer; from the 15th day the benefit is paid by the Swedish Social Insurance Agency;

V.	concerning Part IV (Unemployment benefit), Article 24(4) of the Code, as amended by the Protocol, Waiting period, that the government is requested to provide further information as indicated below;
VI.	concerning Part V (Old-age benefit), Article 29, Minimum qualifying period, that the government is asked to provide further information as indicated below;
VII.	concerning Part VII (Family benefit), Article 43, Length of the qualifying period, that according to the consolidated report, all children residing in Sweden are covered by the child allowance;
VIII.	concerning Part IX (Invalidity benefit), in its reports, the Government refers to two benefits paid in the event of incapacity for work: the activity compensation paid for a maximum of three years during the period of incapacity from 19 to 29 years of age, and the income-related sickness compensation paid till the achievement of pension age during the period of incapacity from 30 to 64 years of age;
IX.	 concerning Article 56, Calculation of benefit, that the benefit is paid at four different levels – one quarter, one half, three-quarters or a full benefit – according to the degree of incapacity. The Government calculates the replacement rate of the full benefit, which is paid “at about 64 per cent of the person’s assumed future annual income up to the ceiling”, which closely corresponds to the reference wage of a skilled male employee. The Committee of Ministers points out that, according to Article 54 of the Code, as amended by Protocol, the full benefit for total incapacity at the rate of at least 50 per cent of previous wages shall be granted already when the degree of incapacity exceeds two-thirds;
X.	concerning Part X (Survivors’ benefit):
i.	with regard to Article 62, Calculation of benefit, that calculation of the survivors’ benefit is done on the basis of the adjustment pension and the child pension;
ii.	with regard to Article 63, Length of qualifying period; Article 64, Duration of benefit, that the government is requested to provide further information as indicated below;
XI.	concerning Part XI (Standards to be complied with by periodical payments), Article 65(10), Adjustment of the old-age, invalidity and survivors’ benefits to the cost of living, that the government is requested to provide further information as indicated below;
XII.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65), or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of an earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by Code to the concept of social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line. 
According to the Code, the amount of a guaranteed minimum cash benefit, in whichever form it takes, shall not be less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to a point incompatible with living in “health and decency”. 
With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his or her family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost sharing by the beneficiary in the medical care guaranteed to his or her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)).
With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or a similar income threshold, preventing vulnerability and social exclusion. The entitlement to the minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of the minimum benefits in respect of the long-term contingencies shall be adjusted to the cost of living (Article 66(8));
XIII.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits which establish a minimum level of social security guarantees under some or all schemes should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability, and social exclusion and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarize the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;
XIV.	concerning Part XII (Common provisions), Article 68, Suspension of benefit, that the government is requested to provide additional information as indicated below;
Finds that the law and practice in Sweden continue to give full effect to the Parts of the Code and the Protocol which have been accepted, subject to reducing the waiting period for unemployment benefit by one day and providing replies to the above-mentioned comments with regard to reporting on the Code;

Decides to invite the Government of Sweden:

I.	concerning Part II (Medical care), Article 8 of the Code read together with Article 68, Contingencies covered, to confirm in its next report that medical care including preventive care is provided for “any morbid condition, whatever its cause,” and is not limited to emergency care only, in certain cases such as attempted suicide, intoxication by alcohol or drugs, participation in a fight, among other things;

i.	with regard to Article 10(1), Types of medical care, to indicate in its next report what types of medical care are covered by the public health insurance, in particular with respect to domiciliary visiting, dental care, medical rehabilitation, supply, maintenance and renewal of prosthetic and orthopaedic appliances, and specify how the list of “the essential pharmaceutical supplies” is established in Sweden;

ii.	with regard to Article 10(3), Objectives of medical care, to state in its next report how the objectives of medical care are defined;

iii.	with regard to Article 10(4), Promotion of the general health services; Article 11, Length of the qualifying period; Article 12 of the Code, Minimum duration of benefit; Article 17, Length of the qualifying period, to indicate in its next report how effect is given to these provisions in national law and practice;

II.	concerning Part III (Sickness benefit), Article 14, Contingency covered, to indicate in its next report the definition of “sickness” and “capacity to work” established in the national legislation;

III.	concerning Article 70(3), Due provision of benefits, to indicate in its next report how the payment of sickness benefit to the beneficiary is ensured in case of the employer’s failure to pay;

IV.	concerning Part IV (Unemployment benefit), Article 24(4) of the Code, as amended by the Protocol, Waiting period, to indicate in its next report the measures taken or contemplated to reduce the waiting period for unemployment benefit to the first six calendar days;

V.	concerning Part V (Old-age benefit), Article 29, Minimum qualifying period, to indicate in its next report the length of the qualifying period required for obtaining the full and the reduced old-age pension and confirm that, in calculating the replacement rate of the old-age benefit for the standard beneficiary (man with wife of pensionable age), the income related pension of the husband is calculated on the basis of 30 years of insurance and the guaranteed pension for the wife – on the basis of 20 years of residence;

VI.	concerning Part VII (Family benefit), Article 43, Length of the qualifying period, to confirm in its next report that a child ordinarily residing in Sweden for six months will be automatically entitled to the child allowance;

VII.	concerning Part IX (Invalidity benefit), to confirm in its next report that Part IX is applied on the basis of the above-mentioned two benefits, which together constitute invalidity benefit in terms of Part IX, and demonstrate how they complement each other to ensure the required protection throughout the contingency in case full invalidity has been acquired, for example, at the age of 25 years;

VIII.	concerning Article 56, Calculation of benefit, to recalculate in its next report the invalidity benefit for the standard beneficiary with two-thirds incapacity;

IX.	concerning Part X (Survivors’ benefit):

i.	with regard to Article 62, Calculation of benefit, to explain in its next report the rules of calculation of the above-mentioned two benefits and calculate the replacement rate in case the breadwinner has completed only 15 years of insurance;

ii.	with regard to Article 63, Length of qualifying period; Article 64, Duration of benefit, to indicate in its next report how effect is given to the above-mentioned provisions;

X.	concerning Part XI (Standards to be complied with by periodical payments), Article 65(10), Adjustment of the old-age, invalidity and survivors’ benefits to the cost of living, to provide in its next report the statistics requested in the report form under Title VI of Article 65 for the period 2011–17 and explain the Government’s policy of maintaining the purchasing power of the long-term benefits in payment and giving pensioners a fair share of the growth of the national economy;

XI.	concerning application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children;

XII.	concerning national social protection floors (SPFs), to include in its next report on the Code, an overview of the state of construction of national SPFs and explain future policies in that respect;

XIII.	concerning Part XII (Common provisions), Article 68, Suspension of benefit, to indicate in its next report provisions of the national legislation authorizing suspension or reduction of benefits with regard to each of the accepted Parts of the Code. Recalling that sickness, invalidity and unemployment benefit schemes are subject to the common labour market activation rules with a view to increasing the employment rate, the Government is requested to explain the regime of sanctions applied in cases of refusal to participate in prescribed activation measures.
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Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by Switzerland 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 17 September 1978 has been binding on Switzerland, which ratified it on 16 September 1977;

Whereas, when ratifying the Code, the Government of Switzerland stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VII on “family benefit”,
– Part IX on “invalidity benefit”, 
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Switzerland submitted its 39th annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties to the Code in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes:

I.	concerning Part V (Old-age benefit), Article 26 of the Code, Pensionable age, that the reform Old-age insurance 2020, adopted by the Parliament on 17 March 2017, would introduce a system of flexible retirement between 62 and 70 years. The pensionable age of women would rise progressively from 64 to 65 years;

II.	concerning Part VI (Employment injury benefit), the Government reports the entry into force on 1 January 2017 of the first revision of the Act on accident insurance (LAA), which has brought the national legislation into conformity with international law in relation to the deletion of the second phrase of subsection 3 of section 10 of the LAA on care provided at home and the repeal of subsections 2 and 5 of section 29 of the LAA, under which the entitlement to benefit of the surviving spouse was made subject to conditions that were too restrictive. The Committee of Ministers notes these amendments with satisfaction;

Among the other new features introduced by the revision, the Government also emphasises that it resolves the problem of over-entitlement to benefit by limiting annuities paid for life to when the beneficiary reaches the pensionable age in order to prevent a person with an invalidity from benefiting from a privileged situation in financial terms in relation to a person who has not suffered an injury. The Committee of Ministers observes that this logic is contrary to the Code, which grants a person with an invalidity as a result of an employment accident or occupational disease a higher benefit than for other contingencies, such as old age or general invalidity, irrespective of the beneficiary’s age, throughout the contingency, which means for life in the case of permanent invalidity. Furthermore, a person protected under Part VI of the Code benefits from a privileged situation in relation to the level of protection offered by the other Parts of the Code through the total elimination of the qualifying period for access to benefits and any limitation on the maximum duration of the provision of the benefit, including the duration of the medical care necessary to preserve the health of the person protected without any expense for the latter. Nor does the Code authorise any reduction or refusal of employment injury benefit on the basis of the age of the insured person. In relation to these provisions of the Code, the Committee of Ministers notes that, in accordance with section 20(2ter) of the LAA, when the insured person reaches the ordinary pensionable age, the annuity for invalidity and the supplementary annuity, including cost-of-living allowances, are reduced for each full year between the day on which the beneficiary reached the age of 45 years and the day on which the accident occurred, by 40 per cent as a maximum. Section 18(1) goes further by providing that the insured person is no longer entitled to an annuity for invalidity when the accident occurs after the ordinary pensionable age. With regard to medical care, section 19(1) provides that entitlement to medical care ceases when the insured person becomes entitled to the annuity. The Committee of Ministers observes that these articles of the LAA, as amended in its first revision, do not appear to be in conformity with the provisions of the Code referred to above;

III.	concerning Part XI (Standards to be complied with by periodical payments), Articles 65 and 66, Determination of the reference wage, the Committee of Ministers notes the explanations provided by the Government concerning the methodology for the determination of the reference wage used to calculate the replacement rate of benefits under Articles 65 and 66 of the Code;

IV.	concerning application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of social protection floor (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line. 

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of an ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria for measuring adequacy of social security benefits come forward in particular when the amount of minimum benefit calculated as a percentage of the reference wage of an ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”.

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his/her family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his/her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)).

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation, or both, applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8));

V.	concerning national social protection floors (SPFs) the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers considers that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;

Finds that the law and practice in Switzerland continue to give full effect to the Parts of the Code which have been accepted, with the exception of Part VI, for which Switzerland is invited to provide a compatibility analysis;

Decides to invite the Government of Switzerland:

I.	concerning Part V (Old-age benefit), Article 26 of the Code, Pensionable age to explain in its next report the procedures for the implementation of these provisions in practice in its next report;

II.	concerning Part VI (Employment injury benefit), to undertake a detailed comparative analysis in its next report of the Act on accident insurance (LAA) and the international obligations of Switzerland deriving from Part VI of the Code and to explain why this was apparently not done by either the Government or the Parliament during the long period of preparation of the first revision of the Act;

III.	concerning application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Goverment is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children; 

IV.	concerning national social protection floors (SPFs) to give in its next report an overview of the state of construction of national SPFs and explain future policies in that respect.





DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by the Czech Republic 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 9 September 2001 has been binding on the Czech Republic, which ratified it on 8 September 2000;

Whereas, when ratifying the Code, the Government of the Czech Republic stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part IV on “unemployment benefit”,
– Part V on “old-age benefit”,
– Part VII on “family benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of the Czech Republic submitted its 15th annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Whereas, when Contracting Parties are invited to submit annual reports under the Code and its Protocol, if the country has ratified one or more of ILO Convention N°s 102, 121, 128 or 130, copies of the relevant reports may be used in order to report on the Code provided that, where necessary, they are completed by any other information requested in the form;

Whereas, at the 133th meeting of the Governmental Committee of the European Social Charter and the European Code of Social Security (9-13 May 2016), the ILO representative presented the ILO’s approach to assisting governments in fulfilling their reporting obligations by bringing together information on social security provisions in national reports under the Code and relevant ILO treaties, including the above-mentioned ILO Conventions, into one “consolidated report” to be updated by the government, with a view to ensuring consistency; 
 
Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes: 

I.	concerning Article 74, Reporting on the Code, with reference to CM/ResCSS(2017)3, the Committee of Ministers thanks the Government for reviewing and updating the consolidated report and providing the clarifications requested, which greatly facilitated its subsequent examination and permitted to avoid raising a number of technical questions;

II.	concerning Old-age benefit (Part V of the consolidated report), Article 29(2) of the Code, Payment of a reduced pension, the Czech Republic has reintroduced an amendment into the Pension Insurance Act with effect from 1 January 2015, which stipulates the entitlement to an old-age benefit to the insured individual with at least 15 years of insurance by reaching the age of five years higher than the retirement age of a man with the same birth date. This amendment is, in the Czech Republic’s opinion, in accordance with the provisions of Article 29 because the Code enables member States to provide in case of failure of the minimal contribution period of 30 years instead of the reduced benefit (Article 29(2)) a benefit at a higher age than the normal retirement age (Article 29(5)). The Committee of Ministers draws the Government’s attention to the fact that Article 29(5) applies to the specific situations of persons who could not have completed the 15 years of insurance to receive the reduced benefit by reason only of their advanced age at the time “when the provisions concerned in the application of this Part come into force”. For the Czech Republic, the Code entered into force on 9 September 2001 and applies to benefits, the rights to which were acquired after this date (Article 72(b)). This means that all persons protected under Part V of the Code who have completed 15 years of contributions or employment after 9 September 2001 shall be entitled to a reduced pension in accordance with Article 29(2) upon reaching the statutory pension age;

III.	concerning Suspension of benefit, (Part III of the consolidated report), Article 68 of the Code:

i.	with regard to suspension of sickness and unemployment benefits for violation of employee’s obligations under section 301(a) of the Labour Code, the Committee of Ministers notes that in reply to its previous comments on this subject, the Government refers to the judgment of the Constitutional Court of the Czech Republic of 23 May 2017, where the Court found that the provisions of the national legislation contested by the group of 54 deputies of the Chamber of Deputies of the Parliament do not contradict the constitutional order of the Czech Republic. Taking into account the complexity of the matter, which directly involves the application of Article 68 of the Code (and Article 69 of Convention No. 102), and a number of dissenting opinions of the constitutional judges, the Committee of Ministers notes that the ILO Committee of Experts on the application of Conventions and Recommendations decided to give itself more time to study this judgment and to consider this issue at its next session in 2018;

ii.	with regard to sickness benefit, the report states that the regime of sanctions in sickness insurance from the 15th day of sickness provides for a 50 per cent reduction of the sickness benefit if the insured individual has brought about his/her temporary incapacity for work as a result of his/her participation in a fight, as a direct consequence of his/her inebriation or abuse of narcotic or psychotropic substances, or while committing an intentional offence or an intentional misdemeanour. An insured individual who has deliberately brought about his/her temporary incapacity for work has no entitlement to sickness benefits. The Committee of Ministers observes that the above grounds for the reduction or refusal of sickness benefit may be authorised by Article 68(e) and (f) of the Code (as well as Article 69(e) and (f) of Convention No. 102, and Article 28(1)(d) and (e) of Convention No. 130), to the extent that the contingency has been caused by a criminal offence or by the wilful misconduct of the person concerned; 

iii.	with regard to medical care: 

a.	that the government is requested to provide further information as indicated below;

b.	concerning legislation regulating provision of medical care, the Government refers to Act No. 280/1992 Coll., regulating the Departmental, Professional, Company and other Health Insurance Companies, as amended, which establishes that all health insurance companies are responsible for providing health services to the persons insured. Generally, the rule is that responsibility for health care rests primarily on the authorised insurance company with which the person is registered for health insurance and which, in case of problems, is obliged to seek a solution to the problem of the insured person. The Committee wishes to recall in this respect that, according to Article 71(2) of the Code, the general responsibility for the proper administration of social security institutions and services lies with the Government and cannot be entirely outsourced to health insurance companies. Under these provisions, the Government has to ensure that the regime of sanctions applied by health insurance companies complies with the limitations laid down in these instruments. The Committee of Ministers notes that public health insurance in the Czech Republic is conducted by seven health insurance companies, which are institutions with public mandate, and that the management of the health sector is governed by the Ministry of Health;
 
iv.	with regard to old-age benefit, that the government is requested to provide further information as indicated below;

v.	with regard to family benefit, the report states that, in accordance with section 54(4) of Act No. 117/1995 Coll., the entitlement to benefits ceases to exist if the beneficiary is in custody or in prison. The Government is requested to provide further information as indicated below;

IV.	concerning coordination of sickness benefit with disability and old-age pensions, Article 68(c) of the Code, that according to the report, if an insured person who is temporarily unable to work applies for a disability pension in accordance with Act No. 155/1995 Coll., Pension Insurance Act, as amended, and is recognised as disabled by the social security body, the temporary incapacity for work ends at the latest on the 30th day after the insured individual was acknowledged as disabled. The disability pension will be granted from the day following the date of termination of the temporary incapacity to work. More elaborate provisions regulate cases of termination and replacement of the sickness benefit when old-age benefit becomes payable. The Committee of Ministers points out that under Article 68(c) of the Code, sickness benefit, which in principle should be paid throughout the contingency, can be replaced by another social security cash benefit, such as disability benefit, subject to the part of the sickness benefit which is suspended not exceeding the disability benefit. The Committee of Ministers notes in this respect that, according to the calculations made in the report for the standard beneficiary, the sickness benefit provides a replacement rate of 64 per cent, which is substantially higher than the replacement rate of the disability benefit for total incapacity (45.4 per cent); 

V.	concerning Part XI (Standards to be complied with by periodical payments), application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65) or flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of the earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of the minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line. 

According to the Code, the amount of a guaranteed minimum cash benefit, whichever form it takes, shall be not less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of the ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria of measuring adequacy of social security benefits come forward in particular when the amount of the minimum benefit calculated as a percentage of the reference wage of the ordinary labourer falls below the poverty threshold to the point incompatible with living in “health and decency”. 

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost-sharing by the beneficiary in the medical care guaranteed to his/her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)). 

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or similar income threshold, preventing vulnerability and social exclusion. The entitlement to minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation or both applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of the minimum benefits in respect of the long-term contingencies shall be adjusted to the cost of living (Article 66(8)). For the relevant statistical indicators concerning income, poverty and wages the Government may wish to refer to the ILO technical note;

VI.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits, which establish a minimum level of social security guarantees under some or all schemes, should be effectively coordinated and combined together to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs become an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. For countries that do not have a minimum level of social security guarantees, constructing national SPFs in accordance with their economic and fiscal capabilities broadens the options for the ratification and implementation of the Code or its non-accepted Parts. With this understanding in mind, the Committee of Ministers notes that, in 2018, on the basis of the government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey on the Social Protection Floors Recommendation, 2012 (No. 202), will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO;

Finds that the law and practice in the Czech Republic continue to give full effect to the Parts of the Code that have been accepted, except Part V where the right to a reduced pension after 15 years of insurance needs to be restored; 

Decides to invite the Government of the Czech Republic: 

I.	concerning Part V, Old-age benefit, Article 29(2) of the Code, to take legislative measures to give full effect to the above-mentioned requirements of the Code;

II.	concerning suspension of benefit, Article 68 of the Code:

i.	with regard to sickness benefit, to explain in the next report, how the decisions to reduce sickness benefit in the above-mentioned cases are taken and provide examples of such decisions in recent years;

ii.	with regard to medical care:

a.	to indicate in the next report whether the above-mentioned grounds for the reduction of sickness benefit, particularly in cases where the temporary incapacity for work was caused by participation in a fight, inebriation or abuse of narcotic or psychotropic substances, or by an attempted suicide, may also be used to limit the provision of medical care, for example, to emergency care only or to reduce the reimbursement of the care provided in such situations; 

b.	to examine the regime of sanctions established by the internal rules and practices of the above-mentioned health insurance companies, listing cases where they may “seek a solution to the problem of the insured person” by suspending or limiting the payment for the health services prescribed, for example when the insurance contributions were not paid in full or medical care was provided in another country. 

iii.	with regard to old-age benefit, to indicate in the next report situations in which payment of old-age pension may be suspended or stopped;

iv.	with regard to family benefit, to indicate in the next report whether the dependants of the beneficiary who is in prison or in custody are entitled to receive any portion of the family benefit, in accordance with Article 68(b) of the Code;

III.	concerning coordination of sickness benefit with disability and old-age pensions, Article 68(c) of the Code, to examine in the next report the national provisions requiring termination of sickness benefit before expiration of the maximum duration of 380 days and its replacement by disability benefit or by old-age benefit with a view to preventing the reduction in the level of protection in such cases; 

IV.	concerning Part XI (Standards to be complied with by periodical payments), application of the Code on the basis of minimum benefits, to assess in its next report whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children;

V.	concerning national social protection floors (SPFs) to give in its next report on the Code an overview of the state of construction of their national SPFs and explain future policies in that respect.


DRAFT

Resolution CM/ResCSS(2018)…
on the application of the European Code of Social Security
by Turkey 
(Period from 1 July 2016 to 30 June 2017)

(Adopted by the Committee of Ministers on …. 2018
at the …th meeting of the Ministers’ Deputies)

The Committee of Ministers,

In the exercise of the functions conferred upon it by Article 75 of the European Code of Social Security (hereinafter referred to as the “Code”), and with a view to supervising the application of this instrument by the Contracting Parties;

Whereas the Code, opened for signature on 16 April 1964, entered into force on 17 March 1968 and since 8 March 1981 has been binding on Turkey, which ratified it on 7 March 1980;

Whereas, when ratifying the Code, the Government of Turkey stated that it accepted, in addition to the parts which must be applied by every Contracting Party (Parts I, XI, XII, XIII and XIV), the following parts of the Code:

– Part II on “medical care”,
– Part III on “sickness benefit”,
– Part V on “old-age benefit”,
– Part VI on “employment injury benefit”,
– Part VIII on “maternity benefit”,
– Part IX on “invalidity benefit”,
– Part X on “survivors’ benefit”;

Whereas, in pursuance of paragraph 1 of Article 74 of the Code, the Government of Turkey submitted its 36th annual report on the application of the Code, for the period from 1 July 2016 to 30 June 2017;

Whereas, in accordance with paragraph 4 of Article 74, that report was examined by the ILO Committee of Experts on the Application of Conventions and Recommendations, at its 88th meeting in November and December 2017;

Recalls that the ILO Conclusions on application of the Code and its Protocol for the period 1 July 2016 to 30 June 2017 were transmitted to the government representatives of Contracting Parties in view of discussion and adoption of the draft resolutions on application of the Code and its Protocol at the 137th meeting of the Governmental Committee, 23-27 April 2018;

Recalls that the ILO published updated Technical Notes for each Contracting Party to the Code, in addition to the ILO Conclusions on application of the Code and its Protocol, with a view to providing technical guidance to governments;

Recalls that information which the Government is requested to provide in its next report (due by 31 July 2018) for the period 1 July 2017 to 30 June 2018, will be examined by the ILO Committee of Experts at its next meeting in November/December 2018;

Notes, 

I.	concerning Article 74, Reporting on the Code, the completeness and clarity of the information provided in the 35th (detailed) and 36th annual reports, particularly as regards conditions of entitlement and rules for the calculation of the level of benefits. The Committee of Ministers notes that since the entry into force of the Social Security and Universal Health Insurance Act No. 5510, which has redesigned the national social security system to face the current challenges of demographic change, financial sustainability, employment promotion, universal coverage and more effective protection against poverty, Turkey has developed an extensive body of laws and regulations in the social security field which applies the modern and often innovative solutions to organization and management of social security institutions ensuring flawless delivery of benefits on the one side, and to inspection and enforcement services combating evasion and fraud on the other side, integrating their action on the basis of the wide use of information technologies; 

II.	concerning Part XI (Standards to be complied with by periodical payments), Articles 66 and 67, application of the Code on the basis of minimum benefits, the Committee of Ministers recalls that the Code can be applied on the basis of social insurance schemes providing earnings-related benefits (Article 65), flat-rate benefits (Article 66), or social assistance schemes providing means-tested benefits (Article 67), or any combination thereof. Another option consists of applying the Code on the basis of basic income security guarantees where a social insurance scheme provides a minimum benefit, or a fixed basic amount as part of an earnings-related benefit, or where there is a guaranteed minimum income scheme or a universal social pension. This option links the minimum standards established by the Code to the concept of social protection floors (SPFs) taken as a fundamental element of the national social security system. The Code can thus be applied on the basis of national SPFs where the basic income security guarantees attain the minimum standards prescribed by the Code; more precisely, where the maximum amounts of the floor benefits attain the minimum or flat-rate amounts of social security benefits provided in compliance with the Code. The Committee of Ministers takes note that the ILO Committee of Experts on the application of Conventions and Recommendations looks at this option every time the regular benefit provided by the scheme in question does not attain the level prescribed by the Code. It observes that the importance of minimum benefits for the application of the Code has been growing steadily inasmuch as in many countries the replacement level of standard benefits showed a marked downward trend, falling below the percentage prescribed by the Code and, for low wage earners, even below the poverty line;

According to the Code, the amount of a guaranteed minimum cash benefit, in whichever form it takes, shall not be less than the corresponding benefit calculated in accordance with the requirements of Article 66. For the family of the standard beneficiary, this amount shall be such as to attain, in respect of the contingency in question, at least the percentage of the reference wage of an ordinary adult male labourer indicated in the Schedule to Part XI of the Code. For other beneficiaries with different family responsibilities, the guaranteed minimum benefit shall bear a reasonable relation to the benefit of the standard beneficiary (Article 66(3)). In all cases, the resulting amount shall be sufficient to maintain the family of the beneficiary “in health and decency” (Article 67(c)) under the conditions of entitlement prescribed by the corresponding Part of the Code with respect to the qualifying period, age and duration of payment. These criteria are complemented by the concept of adequacy espoused by the Social Protection Floors Recommendation, 2012 (No. 202), according to which “basic income security should allow life in dignity” and “may correspond to the monetary value of a set of necessary goods and services, national poverty lines, income thresholds for social assistance or other comparable thresholds established by national law or practice” (Paragraph 8(b)). These criteria for measuring adequacy of social security benefits come forward in particular when the amount of minimum benefit calculated as a percentage of the reference wage of an ordinary labourer falls below the poverty threshold to a point incompatible with living in “health and decency”.

With respect to maintaining the family of the beneficiary in conditions of health, payment of the minimum cash benefit in respect of other contingencies shall not unduly limit the concurrent entitlement of the beneficiary and his/her family to the types of medical care guaranteed under the conditions stipulated in Part II of the Code. Persons in receipt of a minimum benefit in need of health care should not face an increased risk of poverty due to the financial consequences of accessing the types of health care specified in Article 10(1). In particular, the minimum benefit shall be sufficient to cover the required cost sharing by the beneficiary in the medical care guaranteed to his/her family under Part II of the Code in such a manner as to avoid hardship and not to prejudice the effectiveness of medical and social protection (Article 10(2)).

With regard to maintaining the family of the beneficiary in decent living conditions, the minimum benefit, together with other statutory social protection measures, shall allow life in dignity and provide income above the national poverty line or a similar income threshold, preventing vulnerability and social exclusion. The entitlement to minimum benefit shall not be subject to any additional conditions of a discriminatory nature applied to any member of the family of the beneficiary, and shall not deprive the beneficiary of their acquired social and insurance status, including the rights acquired or in the course of acquisition under the statutory social security schemes. When the legislation makes the provision of social security benefits conditional upon occupational activity, periods during which minimum benefits are paid should normally be taken into consideration for acquisition of the right to other social security benefits. The rate of social insurance contributions or taxation, or both, applied to minimum benefits shall be determined in a manner which avoids hardship to persons of small means with due regard to social justice and equity (Article 70(1)). The current rates of minimum benefits in respect of long-term contingencies shall be adjusted to the cost of living (Article 66(8));

III.	concerning national social protection floors (SPFs), the Committee of Ministers observes that benefits which establish a minimum level of social security guarantees under some or all schemes should be effectively coordinated and combined to close gaps in protection and form social protection floors as a fundamental element of a comprehensive social security system. The SPFs concept involves an integrated design of social protection, and the strengthening of coherence across institutions responsible for the delivery of social protection and of coordination between social security and other public policies. Well-designed SPFs become an effective and efficient tool to prevent and reduce poverty, inequality, vulnerability and social exclusion, and act as an automatic social and economic stabilizer in times of crisis and beyond. The Committee of Ministers observes that, as part of the social security system, national SPFs becomes an important mechanism for implementing the objectives of the Code and giving effect to its provisions at the minimum accepted level of protection. With this understanding in mind, the Committee of Ministers draws attention to the fact that, in 2018, on the basis of government replies to the detailed questionnaire sent to all ILO member States, the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) will conduct a General Survey on the application of the Social Protection Floors Recommendation, 2012 (No. 202), which produced a blueprint for achieving universal coverage of basic social security guarantees. The General Survey will summarise the current experience of European countries in building national SPFs, identify gaps in, and barriers to, protection, and highlight the most effective and efficient combination of basic social security guarantees. The Committee of Ministers notes that the findings of the General Survey will be discussed by the International Labour Conference in 2019, when it will be adopting important decisions on the occasion of the 100th anniversary of the ILO; 

Finds that the law and practice in Turkey continue to give full effect to all the Parts of the Code that have been accepted;

Decides to invite the Government of Turkey:

I.	concerning Article 74, Reporting on the Code, to continue to provide information as indicated above, highlighting good practices and projects which resulted in the most effective solutions;

II.	concerning Part XI (Standards to be complied with by periodical payments), Articles 66 and 67, application of the Code on the basis of minimum benefits, to assess in its next report on the Code whether and to what extent the existing minimum social security guarantees comply with the above-mentioned requirements of the Code as to their level and conditions of entitlement, and could be used to give effect to its provisions under each accepted Part of the Code. The Government is requested to indicate whether, conceptually and institutionally, these guarantees are being set and operated separately or are becoming seen and regulated in a coordinated manner as an integrated safety network aimed at covering all residents and children; 

III.	concerning national social protection floors (SPFs to give in its next report on the Code an overview of the state of construction of national SPFs and explain future policies in that respect.
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